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PENALTIES AND FORFEITURES 


BEFORE PEACHY v. THE DUKE OF SOMERSET 


N the jurisdiction of chancery to relieve against penalties and 
forfeitures, Peachy v. The Duke of Somerset! is usually cited 
as the leading case. Simple enough on the facts, the parties con- 
cerned were sufficiently important to insist on a very thorough 
discussion of the law. We are told that it “held three days” and 


was “‘solemnly debated”; hence the arguments of counsel and the 
judgment of the chancellor took a wider range than will be found 
in previously reported decisions. It discloses just how far equity 
jurisdiction had developed in this class of cases by the first quarter 
of the eighteenth century, forming a convenient stopping point 
for a review of the earlier law. 

The penal obligation, as known to-day, is a product of Roman 
law. Probably, in the earliest period of contract, stipulations 
(stipulatio) for the payment of money were alone valid, so that the 
practical mode of stipulating for a collateral act was to make the 
payment of a sum of money conditional on the non-performance 
of the act desired. The amount of the poena had no measure 
except the will of the parties, and it might be recovered in full, 
although exceeding the value of the act or forbearance stipulated 
for.2 Later, an equity in favor of actual damages was recognized 





1 Strange 447 (1720), s.c. Prec. Ch. 568, 2 Eq. Ca. Abr. 227; 2 WHITE AND 
Tupor, Leapinc CAsEs 1n Equity, 8 ed., 255. 
2 JUSTINIAN, INSTITUTES, 3, 15, 7 (Moyle’s 5 ed.); Dic. 4, 8, 32; 21, 2, 56. 





118 HARVARD LAW REVIEW 


in some cases although not in all;* indeed, there were many de- 
batable points on this subject still unsettled at the close of the 
Classical period, as is reflected in modern continental jurisprudence. 
The French civil code provides: ‘When the contract stipulates 
that the party who fails to execute his obligation shall pay a 
certain sum as damages, neither a greater nor a less sum can be 
granted the other party.” But elsewhere it is said: ‘The penalty 
may be modified by the judge whenever the principal obligation 
has been executed in part.”* The German civil code provides: 
“If a forfeited penalty is dispropertionately high, it may be re- 
duced to a reasonable amount by judicial decree obtained by the 
debtor. In the determination of reasonableness every legitimate 
interest of the creditor, not merely his property interest, shall be 
taken into consideration. After payment of the penalty the claim 
for reduction is barred.’’® 

Stipulations for the performance of collateral acts were uncom- 
mon in the early period of the Roman law. We are told that they 
were used chiefly in the creation of servitudes upon provincial 
lands. The older modes of constituting servitudes by in jure 
cessio, or by mancipatio, could not be applied to praedia provinciala; 
hence the occupiers of land in the provinces resorted to the solemn 


contract, stipulatio, by which the owner bound himself to allow 
its enjoyment or in default to pay a penal sum.® The stipulation, 
it is needless to say, was the formal contract of the Roman law 
entered into by question and answer (dari spondes? spondeo), 
having distinct procedural advantages; a written memorandum 
of the act was merely a convenient means of proof. But, as time 
went on, practice gave increasing importance to the writing,’ 





* HunTER, Roman Law, 652, citing Dic. 44, 4, 4, 3. Cornelius compromised a 
claim against Maevius for 60 aurei, but Maevius inconsiderately agreed to a penalty of 
too aurei if he did not keep the terms of the compromise. Cornelius could not recover 
more than was really due — namely, 60 aurei; and if he demanded more, could be 
defeated on the ground ot bad faith (exceptio doli mali). 

4 Cope CIvIL, arts. 1152, 1231. So also the ITaLtan Crvix Conk, art. 1214, and 
the SpanisH Crvit Code, art. 1154. See Swiss Fep. Cope or OBLIGATIONS, arts. 
179 to 182; PoTHrER, OBLIGATIONS, pt. 2, ch. 5, and, for Scotland, Lord Elphinstone 
v. Monkland Iron Co., 11 App. Cas. 332, at p. 436 (1886); Forrest ». Henderson, 8 M. 
187 (1869). 

5 GermaN Crvit CopE, art. 343. See notes to Official French Edition (1904). 

® Garvs, II, 31; InstrtuTEs, IT, 3,3 and 4 (Moyle’s 5 ed.); Soum, INSTITUTES, § 80, 2. 

? InstrtuTEs, III, 19, 12.. Hence the cautio fide jussoria. 
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and the stipulation, the very essence of the contract, passed to 
the stage of a formal recital “M rogavit T promisit” and was 
finally absorbed by the very instrument upon which it conferred 
its efficaciousness. The cartae of the Frankish period resembled 
their imperial predecessors, and, Roman and Barbarian uniting 
in a common practice, the surety and the pledge were replaced in 
charters by penal clauses, developing a form of written obliga- 
tion useful to the money lender and destined to a permanent 
place in books of precedents. So, when Britannia had grown 
sufficiently cosmopolitan to become a borrower, it was the medieval 
Italian banker who seems to have brought into common use in 
England the penal bond, where, we are told, documents of a purely 
obligatory character were rare before the latter part of the thir- 
teenth century.® 

The rapid spread of this form of obligation is explained by the 
fact that it was well adapted to evade the canonical prohibition 
of interest on loans, regarded as usury and therefore unlawful 
for a Christian,!® and that by the time interest was made lawful ™ 
it had become firmly established as a common form of conveyancing. 
The early cases show a close scrutiny of such transactions. In 
Umfraville v. Lonstede,* in 1308, debt was brought on a bond 
conditioned to deliver a writing on a certain day. The defendant 
pleaded that he was in the East that day but had left the writing 
at home for delivery and that the plaintiff had not been damaged 
by the failure to deliver on the day named. The plaintiff insisted 
that the condition had not been fulfilled, whereupon Bereford, 
J., said: “You demand this debt because the writing was not de- 
livered and he says that before now he has tendered it, and that 


8 BrissauD, History oF FRENCH Private Law, Amer. ed., 489, and authorities 
cited in note: The penalty at one time served the purpose of indemnifying the suc- 
cessful party for costs which were not awarded in the early lay courts. 

® “Occasionally there was an agreement for a penal sum which was to go to the 
king, or to the sheriff, to the fabric fund of Westminster Abbey, or to the relief of the 
Holy Land.” 2 Pottock & MAITLAND, 224. See John of Oxford’s form book, 7 Law 
Quart. REv. 65, for a penal bond of the year 1274. 

10 GratTIAN, II, 14, 4, 7; Dec. GREG. 5, 19, de usuris; Kames, III, ch. 11, p. 279; 
3 Bi. Comm. 434; Hawkrns, P. C., bk. 1, ch. 29. § 7; VineR’s Asr., Usury; 
Bacon’s Asr., Usury; FonBLANQUE, Eq., bk. 1, ch. 4, § 7; GLANVILLE, bk. 7, ch. 16; 
bk. 10, ch. 3; DIALOGUE DE Saccario, bk. 2, § 10. 

1 37 Hen. VIII, ch. 9. See, however, the Money-lender’s Act of 1900 (63 & 64 
Vict., ch. 5). 
12 Year Book, 2 & 3 Epw. II (Selden Society), p. 58. 
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he tenders it now, Therefore it is well that you receive it. More- 
over, this is not, properly speaking, a debt; it is a penalty, and 
with what equity (look you!) can you demand this penalty?” 
No judgment is recorded, and while it cannot be assumed that the 
court would have gone so far as to give judgment against the letter 
of the bond, there is evidently a very marked disinclination to 
enforce it. 

In 1313-14 there is another glimpse of the attitude of the royal 
judges toward such contracts. Thomas Scott, at the Eyre of 
Kent, brought debt against Hamon of Beracre for thirty pounds, 
averring that by an indenture the parties had submitted certain 
matters in dispute between them to arbitration and had bound 
themselves in thirty pounds to perform the award; that the arbi- 
trators had awarded fifteen pounds to Thomas, which Hamon had 
refused to pay, whereby action accrued. Passeley, of counsel for 
Hamon, said: ‘‘This action of debt is based upon a penalty and 
savors of usury, of which the law will not permit you to have re- 
covery. For example, if I say that I hold myself bound to you to 
pay you ten pounds upon such a day, and that if I do not pay them 
to you upon that day, I am then bound to you in forty pounds; 
and if I fail to pay the ten pounds upon the appointed day, the law 
will not allow you to recover, by way of usury, the forty pounds.” 
To which Staunton, J., replied: “Penalty and usury are only irre- 
coverable where they grow out of the sum in which the obligee 
is primarily bound, but what is claimed here is claimed as a debt 
arising out of covenant as appears from what has gone before.” 
The court, it is evident, is prepared to distinguish a primary from 
a collateral covenant. On the other hand, if the illustration put 
by counsel represented current opinion, such opinion must have 
undergone a change, for in 1352 a case was before the Court of 
Common Pleas where debt had been brought on a bond in which 
the obligor bound himself to pay nine marks at a certain day, and, 
if not paid at the day, to pay seventeen marks. Skip. (Skipwith ?) 
argued that the action sounded in usury, but the court gave judg- 
ment for the seventeen marks and six marks damages. 





3 Eyre of Kent, 6 & 7 Epw. II, vol. II (Selden Society), pp. 24 et seg. There are 
two reports of this case. Hamon, after failing on the plea of usury, denied the award, 
but before the jury trial the case was settled. 

4 Year Book, 26 Epw. III, 17. 
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It is unnecessary to go further into the abundant material on the 
subject of usury to be found in the early reports and abridgments. 
The canonical rule, based on the old economic conditions under 
which borrowing was merely the last resort of the improvident or the 
necessitous, could not survive the new capitalism founded on credit 
and the productive employment of surplus earnings. There are 
modern critics of this newer economy, and time’s irony may revive 
the prejudice of antiquity against interest; but we need not con- 
cern ourselves with that at present. It may, however, be noted, 
in passing, that ingenuity in the invention of devices to evade the 
law, especially where that law is doctrinal and externally imposed, 
is not the modern phenomenon that some would imagine. The 
efforts of the courts during this period were principally directed to 
distinguishing between agreements where the penalty was truly 
conditional, where the borrower could wholly discharge himself 
by repayment within a given time, and where the written condition 
was but a subterfuge, and the real intent of the parties was that the 
loan should not be repaid without the added sum, by whatever 
name called.” 

With medieval subtlety the careful conveyancer endeavors 
to avoid the perils of the defense of usury by unscrupulous 
debtors. A contingency is essential; the single bill under seal is, 
for procedural reasons, if no other, the most efficacious instrument 
of the day; so let the obligation be drawn for a round sum — say 
twice the amount of the loan — with a clause of defeasance, or 
perhaps a defeasance in a separate instrument, declaring the 
obligation void on payment of the loan on a particular day; then 
the condition or defeasance will be collateral to the bond, and, 
being in favor of the obligor, must be strictly performed to dis- 
charge the major obligation which otherwise will remain single.” 
So, also (to this day, in fact, in such instruments), the suspicious 

% Burton’s Case, 3 Co. 139 (1591); Button ». Downham, Cro. Eliz. 643 (1598); 
Fountain v. Grymes, Cro. Jac. 252 (1610); Roberts v. Trenayne, Cro. Jac. 507 (1616); 
Oliver v. Oliver, 2 Rolle Rep. 469 (1624); Comyn, Dicest, Usury. 

16 Fowell v. Forrest, 2 Saund. 47s (1670), n.; Bond v. Richardson, Cro. Eliz. 142 
(1588); Abbot ». Rookwood, Cro. Jac. 594 (1620); Kniveton v. Latham, Cro. Car. 
490 (1637). In the case of a separate defeasance it was perilous, also, for the obligee 
to decline payment when tendered, as it might discharge the obligation if rightly 
made. Co. Litt. 207; Year Book, 33 HEN. VI, 2; Year Book, 7 Epw. IV, 3 & 4; Panel 


v. Nevel, Dyer 150 @ (1556); Cotton ». Clifton, Cro. Eliz. 755 (1599); Peytoe’s Case, 5 
Co. 14 (1611); Trevett ». Aggas, Willes 107 (1738). 
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word “penalty” will be avoided by the scrivener; the obligation 
will be for ‘lawful money” and the condition for the payment of 
a “just sum” or “full sum,” as local practice dictates,’ although 
court and counsel, long assured of the validity of the transaction, 
have not hesitated to call the instrument by its true name — a 
penal obligation. 

Nevertheless, the penal bond would not have won its way to 
legal favor had it not met an economic need of the time, a time, 
it may be noted, that did not look with disfavor on the strict en- 
forcement of forfeitures of estates and interests in land for con- 
dition broken. In fact, the writers of the period group together, 
as of one genera, problems connected with conditions annexed to 
personal obligations and those connected with conditions annexed 
to interests in land,’ although many of the latter may be regarded 
as rational developments of feudal law, by which the services of 
the vassal are incidents of the fief. Contract and property law were 
swept along together, bound by ever tightening chains of precedent, 
in the development of doctrines, harsh and narrow perhaps, but 
capable of being understood and applied, a point not altogether 
to be despised in times of disorder and low credit.” If the law bore 
heavily upon the individual, at least there was a known law, the 
certainty of which had become the “‘safety of all.” 

But a doctrine predicated wholly on the principle that he who 
has promised shall not be able, under any pretext, to free himself 
from literal performance and the consequences of non-performance, 
must, sooner or later, come into conflict with those humanitarian 
ideals, due to an awakening consciousness of the claims of the in- 
dividual, that would take into account the exceptional in the law. 
Casuistry is the first avenue of escape from this moral dilemma, 
as may be detected in that very ancient and widespread tale of the 





17 The Young Clark’s Guide (1670); Select Cases in Court of Requests (Selden 
Society), 13. Compare any modern form book. There was no hesitation in using the 
word “ poena” in recognizances in criminal procedure. Dalton’s Justice (1666), Ch, 
134. 

18 TT Bi. Comm. 153; II Story, Equity JuRIsPRUDENCE, 13 ed., §§ 1304-1311. 

19 Co. Litt. 206; FULBECKE, PARALLEL, pt. 2, 59; PERKINS, PROFITABLE Book, 
§§ 783 ef seq.; SHEPPARD, TOUCHSTONE, ch. 21, and the title “Conditions” in the 
abridgments. 

20 Compare 3 ANCIENT Laws OF IRELAND, 13, Senchus Mor: “There are three 
periods at which the world is worthless: the time of plague; the time of general war; 
the dissolution of express contracts.” 
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bond for a pound of flesh, immortalized in ‘The Merchant of Ven- 
ice.”*! There craft meets craft and the usurer is circumvented by 
what Von Ihering plainly described as pettifoggery,” but the popu- 
larity of the story, in spite of a dénouement that offends a nicely 
balanced sense of justice, clearly indicates that the medieval mind 
was already, perhaps unconsciously, in revolt against the harshness, 
the excessive literalism of the law, of which the merchant’s bond 
was but a symbol. 

To the court of chancery fell the task of moulding the law of 
penalties and forfeitures into harmony with more humane stand- 
ards of conduct, a task slowly performed and still uncompleted.” 
There was a precedent for relief against forfeitures at the canon 
law in the case of the emphyteuta who, if he had forfeited his in- 
terest by Roman law through failure to pay the rent and taxes,” 
could, under the canon law, avoid the loss by celeri satisfactione 
if the proprietor had not acted or resorted to law.* But this in- 
terest in land was unknown in England and the doctrines of the 
canonists were not welcomed in property law. It would seem, 
also, that at one time it was at least debatable in a court of law 
whether relief should not be given in case of accident. In 1366 * 
it was said in the course of argument by Chelr. (Chellery?): “If 
you are bound to pay me a certain sum of money, and you are 
robbed on the way, you are not excused and absolved by this.” 
To which Kirton. (Kirketon?) replied: ‘Certainly you will be.” 
Brooke thought the colloquy of sufficient importance to note it 
in his abridgment.” But the doubt could not have been for long, 
as Sir Edward Coke gives just such an incident as the typical case 
for equitable relief only.” 





%1 The various sources will be found in the appendix to Dr. Furness’ Variorum 
edition. 

* Der Kamp ums Recht. But see on the other side Kohler’s Shakespeare von der 
Forum der Jurisprudenz; Shylock v. Antonio, judgment affirmed, by George Wharton 
Pepper, Esq., 40 AMER. LAw REG. 224 (1892). The ethical weakness of the plot lies, 
not in the judgment, which is quite in the spirit of medieval reasoning, but in the 
way in which Shylock is tricked by hints of a decision in his favor into agreeing to 
the substitution of Portia for the jurisconsult previously appointed and then is over- 
whelmed. 

% For example, neither law nor equity has dealt adequately with oppressive instal- 
ment contracts. 

% CopDE 4, 66, 2; NOVELS, 7, 32. % Dec. GREG. 3, 18, 4. 

% Year Book, 40 Epw. III, 6. 37 BROOKE’S ABR., OBLIGATION, 9. 

28 “Accident, as when a servant of an obligor, mortgagor, etc., is sent to pay the 
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There was hesitation, at first, in granting relief where the com- 
plainant had lost his remedy at law through his own negligent 
conduct. In 1482” one bound by statute merchant paid the debt 
without taking a release. When execution was issued the conusor 
complained to the chancellor, Rotterham Archbishop of York, who 
took the opinion of the judges, in the exchequer chamber, as to 
whether he should grant a subpena. Fairfax, J., said the record 
would be contradicted. The chancellor interposed that such 
was the common course in trusts, but Hussey, C. J., assured him 
that in this case the conusor, who through his own negligence had 
failed to take an acquittance, was really seeking to disprove matter 
of record, to which the chancellor agreed, as it was the case of a 
statute merchant, a debt of record. But in 1491 * the chancellor, 
Archbishop Morton, remarked in the course of argument: ‘“TIf 
one pays a debt on obligation and does not take a receipt, it is 
good conscience and yet no bar at law.” Which Chief Justice 
Hussey did not dispute. Upon this very point a sergeant at law 
took issue with St. Germain who, in the “Doctor and Student,” had 
stated that in such a case the party might be aided by subpena 
in chancery." ‘It is not reasonable,” said the sergeant, “‘that for 


a particular manne’s cause, whith hath hurte himselfe by his owne 
folly, that the good common lawe of the realme (which is this, 
that the matter in writinge with or without condition cannot be 
answered but by matter in writing or by matter of recorde) 
should be made voyd or be set at nought by the suite of any par- 
ticular person made in the chauncerie or any other place.” ® 
Nevertheless the “good common law,” or rather the common 





money on the day, and he is robbed, etc., the remedy is to be had in this court against 
the forfeiture.” 4 Co. Inst. 84. So, Cary’s Reports, 1, “The like favor is extendable 
against them that will take advantage upon any strict condition, for undoing the 
estate of another in lands, upon a small or trifling default.” In SPENCE, Equity, 629 
n., a case in 1579 is cited where relief was given to a person prevented from perform- 
ance by an extraordinary flood. See also Lawrence v. Brasier, 1 Ch. Ca. 72 (1666). 

29 Year Book, 22 Epw. IV, 6. 

80 Year Book, 7 HEN. VII, 11 & 12. Accord, Strong’s Case, Bulst. 158 (1611). Com- 
pare Vincent v. Beverlye, Noy 82; Brightman’s Case, Latch 148. Archbishop Morton, 
the chancellor, had taken the degree of doctor of laws at Oxford and had practised as 
an advocate in the court of arches, 5 Foss, JUDGES, 60. 

31 Doctor AND STUDENT, DIALOGUE 1, ch. 12. 

% + HARGREAVE, LAw TRACTS, 324. See reply to this tract, p. 332, in the same 
volume. 
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lawyers, had to yield the point, for by the beginning of the seven- 
teenth century a penalty incurred through negligence, if trifling 
and unintentional, would be relieved.* 

The next step was to formulate a general policy of relief against 
penalties where compensation could be made, a step said by Lord 
Mansfield * to have been vainly urged upon the courts by Sir 
Thomas Moore during his chancellorship. The meagreness of the 
early equity reports makes it difficult to fix accurately the time 
when this policy was finally adopted (Spence says® in the reign 
of Charles I), and, logically, it could not long be delayed when 
the mortgagor’s right to redeem was established. Certainly by 
the time of the Restoration it could be said: “It is a common case 
to give relief against the penalty of such bonds to perform cove- 
nants, etc., and to send it to a trial at law to ascertain the damages 
in a quantum damnificatus.” ® So, also, it became the common 
course to relieve against forfeitures for non-payment of rent, and 
upon payment of arrears to compel the landlord to make a new 
lease.*” Richard Francis summarizes the principle in his twelfth 
maxim: ‘‘ Equity suffers not advantage to be taken of a penalty or 
forfeiture where compensation can be made.” While text-writers 


have shown an inclination to consider this as a branch of equity 
jurisdiction to relieve against accidents, the decisions cannot be so 
limited, the facts, in many instances, showing default pure and 
simple. Relief was given in chancery as the principal agency of 
law reform and was justified by public opinion, hostile to catching 





% Cook v. Orrell, Choyce Cases in Chancery, 136 (1579); Owen ». Jones, Cary 75 
(1579); Earl of Oxford’s Case, 1 Ch. Rep. 1, 8 (1615) semble; Saunders v. Churchill, 
Toth. 180 (1634-5). 

% Wyllie ». Wilkes, Dougl. 519 (1780). 

% SPENCE, Equity, 630. See Malton »v. Pennell, Toth. 29 (1636-7). 

% y Equity Cases, ABR.; 91. See Hall v. Higham, 3 Ch. Rep. 3 (1663); Wilson 
v. Barton, Nelson 148 (1671); Friend ». Burgh, Finch 437 (1679); Varnee’s Case, 
2 Freem. 63 (1680); Cage v. Russel, 2 Vent. 352 (1681); Hele ». Hele, 2 Ch. Ca. 
87 (1682); Hayward »v. Angell, 1 Vern. 222 (1683); Hale ». Thomas, 1 Vern. 349 
(1685); Grimston v. Bruce, 1 Salk. 156 (1707); Aylet ». Dodd, 2 Atk. 238 (1741). 

37 Baker v. Orlibeare, 2 Freem. 92 (1685); Anonymous, 2 Freem. 116 (1690); Bowen 
v. Whitmore, 2 Freem. 192 (1693). See Poore v. Oxenbridge, Toth. 104 (1602). The 
Act of 4 Geo. II, ch. 28, limited the time within which the tenant might file a bill to 
six months after ejectment and dispensed with the necessity for a new lease. See 
Common Law Procedure A of 1852 (15 & 16 VictT.), ch. 76, §§ 210-12. Bowser v. Colby, 
1 Hare 109 (1841), at p. 130; Howard ». Fanshawe, [1895] 2 Ch. 581; Dendy v. Evans, 
[910] 1 K. B. 263. 
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bargains, which had become proportionately odious as wealth 
had become more widely distributed and capital more secure. 
Lord Eldon, characteristically, took pains to express his disapproval 
of the doctrine of equitable relief against penalties and forfeitures— 
“a principle,” he said, “long acknowledged in this court but utterly 
without foundation.” ** But, as Mr. Justice Story put it: ‘There 
is no more intrinsic sanctity in stipulations by contract than in 
other solemn acts of the parties which are constantly interfered with 
by courts of equity upon the broad grounds of public policy on the 
pure principles of natural justice.” *® And, having adopted the 
rule, it was only common sense to permit it to be administered at 
law, as was accomplished by the acts of 8 & g William III and 4 
Anne, which, in effect, provided that the plaintiff in actions on penal 
bonds should state the breaches of the condition, and, although 
entitled to judgment for the amount of the penalty, should be lim- 
ited in his recovery to the damages proved, the judgment merely 
remaining as security for further breaches. Payment, also, of prin- 
cipal and interest due by the condition might be pleaded at law, 
although not made in strict accordance with the terms of the 
obligation, thus bringing law and equity into accord, at least as 
to bonds intended to secure money payments.” 

In the American colonies the problem of relieving against 
penalties and forfeitures was complicated by the disputes con- 
cerning the establishment of courts of chancery,“ but whatever 
differences of opinion may have existed as to how and by whom 
chancery powers should be exercised, it was taken for granted that 





8 Hill v. Barclay, 18 Ves. 56 (1811). So also Jessel, M. R., said, in Wallis ». Smith, 
21 Ch. D. 243, 257 (1882): “It has always appeared to me that the doctrine of the Eng- 
lish law as to non-payment of money —the general rule being that you cannot recover 
damages because it is not paid by a certain day — is not quite consistent with reason. 
A man may be utterly ruined by the non-payment of a sum of money on a given day, 
the damages may be enormous, and the other party may be wealthy. However, 
that is our law. If, however, it were not our law the absurdity would be apparent.” 

39 2 Story, Equity JURISPRUDENCE, 13 €d., § 1316. See also the remarks of Lord 
Mansfield in Bonafous ». Rybot, 3 Burr. 1370 (1763). 

8 & o Wm. III (1697), ch. 11, § 8; 4 ANNE (1705), ch. 16, §§ 12, 13; 1 Wms. 
Saunders, 58, n.; Roles v. Rosewell, 5 T. R. 538 (1794); Hardy v. Bern, 5 T. R. 636 
(1794); Mackworth », Thomas, 5 Ves. 329 (1800); Walcot v. Goulding, 8 T. R. 126 
(1799); Keating v. Peddrick, 240 Pa. St. 590, 88 Atl. rr (1913); Jennings ». Wall, 217 
Mass. 278, 104 N. E. 738 (1914). 

“ “Courts of Chancery in the American Colonies,” by S. D. Wilson, 18 Amer. L. 
REV. 226, reprinted 2 SeLect Essays IN ANGLO-AMERICAN LEGAL History, 779. 
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equity jurisdiction ought to rest somewhere. In the province 
of Massachusetts, where courts of chancery were not favored, an 
Act of 1698 provided that “where the forfeiture or penalty annexed 
unto any articles, agreement, covenant, contract, charter-party, 
or other specialties, or forfeiture of estates on condition, executed 
by deed or mortgage, or bargain and sale with defeasance, shall 
be found by verdict of jury or confession of the obligor, mortgagor 
or vendor; the justices of the said courts respectively where the 
tryal is had, are hereby impowred and authorized to moderate 
the rigour of the law, and on consideration of such cases according 
to equity and good conscience, to chancer the forfeiture, and enter 
up judgment for the just debt and damages, and to award execu- 
tion accordingly.” “ So, also, in Pennsylvania the Court Act of 
1710, repealed by the Queen in Council, contained this clause: 
“Where a penalty is declared for, the plaintiff shall have judgment 
but for his real debt, interest and charges with such damages as 
the court shall adjudge,” “ and the Court Act of 1715, also rejected 
by the Crown, directed that in actions “on bond or penalty for 
non-performance of covenants” the proceedings should be in con- 
formity with the statute of 8 & 9 William III.“ While these acts 
met the fate that befell so much of the early legislation in this 
province, nevertheless the statutes of William and of Anne were 
followed in practice and were included in the report of the judges 
as in force in Pennsylvania.* 

But by the time the philosophy of natural justice had thor- 
oughly worked itself into the law, interest had shifted to a newer 
philosophy of freedom of contract, which in this class of cases finds 
unconscious expression in the doctrine of liquidated, or stipulated, 





# Charter and laws of the province of Massachusetts Bay (1742), p. 102. See also 
Act of 1734, id., p. 301; Laws of Colony of New Plymouth (1836), p. 260, GEN. Laws 
REv. 1671, ch. 5, 2, § 5: “That the bench shall have power to determine all such mat- 
ters of equity as cannot be relieved by the common law, — as the forfeiture of an obliga- 
tion, breach of covenants without great damage or like matters of apparent equity.” 

# Pa, Strat. at L., vol. 2, p. 301, § 15. 

“ Pa. Start. at L., vol. 3, p. 73, § 4. As early as 1677 Governor Andros sent this 
instruction to the justices of the court at New Castle, Delaware: “‘As to penal bonds 
or such like cases of equity, it is the custom and practice of courts here, to hear and 
judge thereof according to equity, which you may also observe as allowed by law.” 
5 Penn. ArcH., (2 series), 697. See Duke oF York’s Laws, 35, 61. 

4 RoBERTS, DiGEst OF BRITISH STATUTES IN FORCE IN PA., pp. 46, 142; Act of 
June 14, 1836, P. L. 637, § 1. 
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damages; that is to say, where the contract is for the performance 
or non-performance of some act other than the payment of money, 
and the parties have agreed upon a just and appropriate amount 
as the damages that will be sustained by the violation of such 
agreement, equity will not interfere. An early case is Tall v. 
Ryland. Two fishmongers with contiguous shops having settled 
certain differences that had arisen between them, a bond in 
£20 was given by one to the other conditioned not to disparage 
his goods. In the words of the reporter: ‘The plaintiff (the ob- 
ligor) afterwards asked the defendant’s customer whilst cheapen- 
ing a parcel of flounders, why he would buy of the defendant, 
and told him those fish stunk, and so the defendant lost that cus- 
tomer,” and, very naturally, sued on the bond. The obligor filed 
a bill in equity to be relieved of a verdict for the penalty, to which 
the obligee demurred on the ground that “the bond being to pre- 
serve amity and neighbourly friendship for the breach of which the 
plaintiff did submit to pay that penalty, and there can be no trial 
had to measure the damages for breach of the condition, other than 
the parties have submitted to.” The lord keeper, Sir Orlando 
Bridgeman, sustained the demurrer, but declared this was “‘not 
to be a precedent in the case of a bond of £100 or the like.” The 
smallness of the amount involved unquestionably influenced the 
lord keeper, yet the case is typical;*’ indeed it is, on the facts, 
curiously like one recently decided.* The reasoning, however, by 
which the courts have discriminated between penalties and liqui- 
dated damages is difficult to follow; some cases may be success- 
fully disposed of as contracts in the alternative, but difficulty in 
estimating damages can hardly be accepted as a safe criterion. 
Unliquidated damages are always difficult to determine. The 
difficulty in a case like Tall v. Ryland would be no greater on an 
issue framed by the chancellor than in an action on the case for 
slander at law. 

It would seem as if, when the principle of relief against penalties 





“ y Cases in Chancery, 183 (1670), s. c. 1 Eq. Ca. Abr. gr. 

47 See also Woodward »v. Gyles, 2 Vern. 119 (1690); Small v. Lord Fitzwilliams, 
Prec. Ch. 102 (1699); Lowe v. Peers, 4 Burr. 2224 (1768); Rolfe v. Peterson, 2 Bro. P. C. 
436 (1772); Barton v. Glover, Holt N. P. 43 (1815); Tayloe v. Sandiford, 7 Wheat. 13 
(1822). 

48 Emery v. Boyle, 200 Pa. St. 249, 49 Atl. 779 (19072). 
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was finally accepted, the courts must have realized that to carry 
the principle to its logical conclusion would prevent the parties 
to a contract from defining in advance the extent of their rights 
and liabilities, in case of breach. One school of thought, which, 
to borrow a phrase from the late Professor William James, might 
be described as “tough-minded,” would urge that, as Sir George 
Jessel put it, courts “should not overrule any clearly expressed 
intention on the ground that judges know the business of the 
people better than the people know it themselves.” * To which 
the ‘‘tender-minded” school would reply that bargaining is not 
always on equal terms, that the necessities of one party or the 
superior cunning of the other will frequently upset the balance of 
risk germane to an executory contract. An excessive sum may be 
named through overconfidence in the outcome or stipulated in 
terrorem and not as a genuine preéstimate of the obligee’s prob- 
able or possible interest in the full performance of the obligation. 
Under such conditions, why should the state, through its courts, 
lend its aid to secure the fruits of a harsh bargain? In equity both 
views have had influence, but neither has wholly triumphed. Where 
the payment of a smaller sum is secured by a larger, the stipulation 
will be relieved against as penal, but where the agreement is for 
an act other than the payment of money and the injury that may 
result from a breach is not ascertainable with exactness, depending 
upon extrinsic circumstances, a stipulation for damages, not on 
the face of the contract out of proportion to the probable loss, may 
be upheld, the difficult cases turning mainly upon the interpreta- 
tion of the language of the particular contract.*° 

Although classed by text-writers with penalties, forfeitures for 
acts in pais have never stood on exactly the same ground as the 
former. Where the forfeiture was incurred through accident or 
mistake and compensation could be made, equity would relieve 





4 Wallis v. Smith, 21 Ch. D. 243 (1882), at p. 266. 

50 Blake v. East India Co., 2 Ch. Cas. 198 (1674); East India Co. ». Mainston, 2 Ch. 
Cas. 218 (1676); Taylor v. Rudd, 2 Ch. Cas. 241 (1677); Astley ». Weldon, 2 B. & P. 
346 (1801); Kemble v. Farren, 6 Bingh. 141 (1829); Thompson v. Hudson, L. R. 4 E. 
& I. App. 1 (1869); Ward ». Hudson Co., 125 N. Y. 230, 26 N. E. 256 (1891); Sun Co. 
v. Moore, 183 U. S. 642 (1901). Equity does not relieve where a penalty or forfeiture 
is imposed by statute, Keating v. Sparrow, 1 Ball & Beat. 367 (1810); Clark ». Bar- 
nard, 108 U. S. 436 (1883), nor where a forfeiture of shares of stock has been incurred 
through failure to pay calls, Sparks ». Liverpool Water Works, 13 Ves. 428 (1807). 
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on principles common to all agreements. But in the absence of 
special circumstances, or statutory authority, equitable relief is 
now usually confined to cases where the forfeiture is incurred in 
the failure to meet what is substantially a pecuniary obligation.” 
There was some fluctuation of opinion in arriving at this conclusion. 
As stated above, it became, before the end of the seventeenth 
century, the “usual equity” for chancery to relieve a tenant from 
the forfeiture of his lease for non-payment of rent, upon payment of 
arrears with interest and costs.” This accorded with the tendency 
of the time to open the doors widely to equitable relief against 
forfeitures for breach of conditions for money payments not punc- 
tually made, and, although the distinction between conditions 
precedent and subsequent is often mentioned, and some diversity 
of opinion is indicated, the tendency was to give relief on the basis 
of compensation, if it could be made, without much regard to the 
qualities of the condition.* On the other hand, equity, in this 
respect following the law, would not relieve a tenant for years 
from a forfeiture incurred by assigning the term without the 
assent of the lessor,“ nor a copyholder who had forfeited his estate 
by alienation.* Similarly Sir Joseph Jekyll, master of the rolls, 





81 Mactier v. Osborn, 146 Mass. 399, 15 N. E. 641 (1888); Barrow ». Isaacs, [1891] 
1 Q. B. 417. 

& Anonymous, 2 Freem. 116 (1690), and cases in note 37. Copyholders had been re- 
lieved as early as the reign of Elizabeth, Poore v. Oxenbridge, Toth. 104 (1602); Whist- 
ler v. Cage, Toth. 104 (1631). See Gravenor v. Rake, Toth. 3 (1588). 

t FoNBLANQUE, Equtrty, bk. 1, ch. 4, §1; ch. 6, § 4. In Popham »v. Bampfeild, 1 
Vern. 79 (1682), it was said by the chancellor, “precedent conditions must be literally 
performed.” Accord, Feversham v. Watson, 2 Freem. 35 (1677); Falkland ». Bertie, 2 
Vern. 333 (1696); Maston v. Willoughby, 5 Viner’s Abr. 93, 12 (1705). But in Hay- 
ward v. Angell, 1 Vern. 222 (1683), the lord keeper said that in all cases where the 
matter lay in compensation, be the condition precedent or subsequent, there ought 
to be relief. Accord, Wallis ». Crimes, 1 Ch. Ca. 89 (1667); Bland v. Middleton, 2 
Ch. Ca. 1 (1679); Woodman ». Blake, 2 Vern. 222 (1691); Cage v. Russell, 2 Vent. 352 
(1681); Barnardiston v. Fane, 2 Vern. 366 (1699); Grimston ». Bruce, 2 Vern. 594 
(1707), S. c. 1 Salk. 156; Taylor». Popham, 1 Br. Ch. 168 (1782); Chipman ». Thomp- 
son, Walk. Mich. 405 (1844). Compare where there is a gift over, Anonymous, 2 
Freem. 206 (1695); Willis 2. Fineux, Prec. Ch. 108 (1699); Hollinrake ». Lister, 1 
Russ. Ch. 500 (1826), and see Davis v. Gray, 16 Wall. (U. S.) 203 (1872). 

& Wafer ». Mocato, 9 Mod. 11« (1724). See Dumpor’s Case, 2 Co. 558 (1602); 
Northcote v. Duke, Amb. 511 (1765); Williams v. Cheney, 3 Ves. 59 (1796). Compare 
Cox ». Brown, 1 Ch. Rep. go (1656), where the executor sold the lease for payment of 
debts. 

% Brown’s Case, 2 Co. 318 (t581); East ». Harding, Cro. Eliz. 498 (1596). 
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in Descarlett a. Dennett, ® declined to relieve a lessee who had vio- 
lated a covenant not to permit passage over a way. “The breach,” 
he said, “‘tends to the prejudice of the inheritance, inasmuch as it 
may hereafter amount to an evidence for a prescription over the 
close.” 

There were other cases where equitable relief was sought against 
the enforcement of collateral covenants, where the proper amount of 
compensation could have been determined without difficulty, 
certainly with no more difficulty than in the case of many penal 
obligations relieved as of course. Here conflicting views were 
presented. In Thomas v. Porter and the Bishop of Worcester,* in 
1668, the bill was by a copyholder to be relieved from a forfeiture 
for felling trees. There was a wide difference of opinion as to the 
value of the timber cut, and the lord keeper directed a trial at law 
upon the issue whether the waste was intentional. The issue was 
found for the copyholder and relief was granted, but Sir Orlando 
Bridgeman said, “‘in case of a wilful forfeiture he would not relieve.” 
Some twenty-five years later,** upon a bill by a lessee to be relieved 
from a forfeiture incurred on several grounds, it was insisted by 
defendant’s counsel, truly enough, that, ‘‘Where waste was com- 
mitted by cutting down great trees, there it was impossible to set 
them up again.” Notwithstanding, the plaintiff was relieved and 
a reference made to a master to inquire as to the damage by the 
felling of the trees. In Cox v. Higford,® the plaintiff, a copy- 
holder who asked for relief, had been, according to the reporter, 
“guilty of the greatest disobedience possible to his lord,” had failed 
to repair after six presentments and had refused to do fealty either 
upon oath, or, being a Quaker, upon affirmance. The lord keeper, 
Sir Simon Harcourt, declared that he ought to have no relief, and, 
even if he were relieved, the cost of putting the estate in repair 
would be more than the plaintiff’s interest was worth, but he fur- 
ther declared, “that though this were a voluntary waste and for- 





8 g Mod. 22 (1722). See also as to prejudicing the inheritance, Willis 2. Fineux, 
Prec. Ch. 108 (1699); Whetstone v. Sainsbury, Prec. Ch. 591 (1722). 

57 + Ch. Ca.95 (1668). Bishop of Worcester ». One of his Copyholders, 2 Freem. 
137, S.C. 2 Eq. Ca. Abr. 225. e 

58 Bowen v. Whitmore, 2 Freem. 193 (1693). . So, in Nash v. Derby, 2 Vern. 537 
(1705), a copyholder was relieved, who had cut timber on one copyhold for repairs 
on another, the timber being of small value and all employed in repairs. 

89 y Eq. Ca. Abr. 121, pl. 20 (1710), s. c. 2 Vern. 664. 
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feiture (against which it was objected this court never gave relief); 
yet he thought the rules of equity not so strict, but that relief 
might even be given against voluntary waste and forfeiture.” 
A few years later ® ejectment was brought on a lease, and the lessor, 
on proving a breach of covenant for not keeping a barn well 
thatched, had a verdict. On bill by the lessee to be relieved, Lord 
Macclesfield said he could not see what damage the lessor would 
sustain ‘‘if the lessee suffered the buildings to be out of repair, so 
as he kept the main timber from being rotten, and left all in good 
repair before the end of the term,” and referred the case to a master 
to see what damage was done, if any. These cases were certainly 
precedents in favor of Lord Erskine’s judgment in Sanders v. 
Pope. But by that time a reaction had set in against the exer- 
cise of a discretion so unlimited in relieving against forfeitures of 
estates,” and the influence of Lord Eldon, who, as already stated, 
strongly disapproved of the principle of equitable relief against 
penalties and forfeitures, was decisive in confining such relief to 
money covenants.® Ultimately Parliament conferred upon the 
courts jurisdiction to grant relief in cases of forfeiture,“ to which 
Lord Eldon and his contemporaries turned a deaf ear, but their 
judgments have influenced American opinion, although Mr. 
Justice Story seriously questioned whether this narrow limitation 
of the doctrine was defensible upon the original principles which 
guided courts of equity in interfering in cases of penalties and 
forfeitures. 

There were, therefore, currents and cross currents of opinion 
when in 1721 Sir Harry Peachy brought his bill against the Duke 





60 Hack v. Leonard, 9 Mod. 91 (1724). See also Webber v. Smith, 2 Vern. 103 (1698). 

61 2 Ves. 282 (1806). Accord, Davis v. West, 12 Ves. 475 (1806). 

® Eaton v. Lyon, 3 Ves. 690 (1798), at p. 693; Wadman ». Calcraft, 10 Ves. 67 
(1804). 

8 Hill v. Barclay, 16 Ves. 402 (1810), 18 Ves. 56 (1811); Reynolds ». Pitt, 19 Ves. 
134 (1812); Bracebridge v. Buckley, 2 Price 200 (1816). 

* Power to relieve against breach of covenants to insure was given by the Act of 
22 & 23 Vict. (1859), ch. 35, § 4, and against forfeitures under stipulations in leases by 
the Conveyancing Acts of 1881, ch.-41, § 14, and 1892, ch. 13, § 2. Barrow v. Isaacs, 
[891] 1 Q. B. 417; Dendy »v. Evans, [1910] 1 K. B. 263. 

% y Story, Equiry JURISPRUDENCE, 13 ed., § 1323; cf. Baxter v. Lansing, 7 Paige 
(N. Y.) 350 (1838); Munroe v. Armstrong, 96 Pa. St. 307 (1880); Hukill v. Guffey, 
37 W. Va. 425, 16S. E. 544 (1892), with Grigg v. Landis, 21 N. J. Eq. 494 (1870); 
Lundin v. Schoeffel, 167 Mass: 465, 45 N. E. 933 (1897). 
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of Somerset to be relieved from a forfeiture of a copyhold estate 
upon making recompense. It would appear that Sir Harry, 
and his father before him, owning freehold land adjoining the 
copyhold, had not observed the limitations upon their rights as 
copyholders; that a stone quarry had been worked from the ad- 
joining land; that trees had been topped, hedges moved and part 
of the land let for seven years without the lord’s license. There 
was some dispute as to whether all these acts were, under the cir- 
cumstances, forfeitures at law, and the bill was retained until 
this could be decided in ejectment; the lease was admittedly a 
forfeiture. For the complainant it was urged that “it was a sort 
of maxim that all forfeitures were odious,” that in copyhold cases 
they were intended as security and the court would relieve where 
satisfaction could be made. If it was difficult to ascertain damages, 
that was because there really was no damage. The defendant 
insisted that ‘‘in cases of forfeitures on conditions in law this court 
seldom relieves” and that all the acts in the present case were 
“voluntary acts.” Lord Chancellor Macclesfield said that the for- 
feiture resulted from the “imbecility of the copyholder’s estate,” 
his tenure was upon the conditions established by the custom of the 
manor. Non-payment of rent or fines had been relieved, for the 
forfeiture in that case was only by way of security. “Cases of 
agreements and conditions of the party and of the law are certainly 
to be distinguished.” It was not sufficient to say that there was 
no damage in this case, “for it is recompense that gives this court 
a handle to grant relief. The true ground of relief against penalties 
is from the original intent of the case, where the penalty is designed 
only to secure money, and the court gives him all he expected or desired; 
but it is quite otherwise in the present case, these penalties or for- 
feitures were never intended by way of compensation, for there 
can be none.” The chancellor would have dismissed the bill if the 





% There are three reports of the case, a summary in 2 Eq. Ca. Abr. 228, a longer 
one in Prec. Ch. 568, and the most complete in 1 Strange 447, which is reprinted in 
the various editions of Warte & Tupor, Leapinc Cases IN Equity. It would almost 
seemas if the reporters derived their facts from opposing counsel. According to 
Strange the steward’s deputy engrossed and witnessed the lease and there were 
other extenuating circumstances. According to the editor of the Precedents, the 
plaintiff encouraged other copyholders. “‘to take the same liberty, and expressed 
great contempt for the lord of the manor, with respect to his authority over his 
copyholders.” ’ 
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lease had involved all of the land and the other facts had been 
undisputed. If all were forfeitures at law, as the lease was, equity, 
he said, would not relieve. 

It has been said that in the sentence italicized the chancellor 
put the jurisdiction in such cases on the only foundation upon which 
it could be maintained, but the jurisdiction is understated. As 
Lord Thurlow put it, in Sloman v. Walter,“ “Where a penalty is 
inserted merely to secure the enjoyment of a collateral object, 
the enjoyment of the object is considered as the principal intent 
of the deed, and the penalty only as accessorial, and therefore 
only to secure the damage really incurred.” A penalty might be 
security for other acts than money payments; but as to forfeitures, 
the failure of Sir Harry’s bill indicated that relief would not be 
given merely because compensation could be made; Sir George 
Jessel could truthfully say: “At all events, long before his (Lord 
Eldon’s) time it had been well settled that equity did relieve from 
forfeiture for non-payment of money, and I think I may say, in 
modern times from nothing else.” ** Looking at the arguments 
of counsel we can appreciate their cogency: “This court would 
not relieve against the forfeiture, as it could not alter the terms on 
which the lessor himself thought proper to part with his lands, 
or force a tenant upon him in spite of his teeth. . . . That it would 
be of the utmost consequence to lords, if the plaintiff should be 
relieved in this case; for then it would be but endeavoring to 
keep these things secret for a considerable while, and in time they 
would grow into an evidence of freehold; or, if the tenant should 
be found out, it would be only bringing his bill here and all would 
be safe.””® To be sure, this was in the court that had established the 
doctrine “once a mortgage always a mortgage,” ” but that prin- 
ciple was beneficial to the landowner. So to this day, in the ab- 
sence of special equities, chancery will view with none too favor- 
able an eye a bill for relief against a forfeiture resulting from 
breach of covenant, although there may be no intrinsic difficulty in 
fixing compensation, if the true object of the covenant is to uphold 





87 Bro. Ch. 418 (1784). 

8 Wallis ». Smith, 21 Ch. D. 243 (1882), at p. 260. 
69 Prec. Ch., p. 571. 

7% Tothill 134; Noakes ». Rice, [1902] A. C. 24. 
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the owner in having his own way with his own land.” Acquies- 
cence, however, in the principle is not to be accounted for solely 
as a feudal survival. The American of urban antecedents, who 
may almost be classed as a nomad, shows greater resentment 
toward an injury to his real estate than at a proportionate loss 
through bad debts. At least it has seemed so to the writer in the 
instances brought to his attention. The problem no doubt has a 
psychological element; tangible property — real property in par- 
ticular — calls for personal care and interest in its management, 
a not uncommon source of affection. 

The larger question is the converse of the problem presented in 
suits for the specific performance of contracts. There the chancel- 
lor must decide whether absolute compliance with the agreement 
will be ordered, and the judgment, although stated in terms of ade- 
quacy of damages, will in reality rest on conceptions, general or 
local,”? of what a promisor ought literally to be made to do. 
Here the effort is to avoid literal performance, and the judgment, 
although put upon the formula of compensation, will rest on the 
prevailing view of what a promisor ought positively to be re- 
lieved from doing. There is then what the economist would call 
a conflict of interests, one that must arise from time to time in 
various forms as society grows and changes and the issue of which 
must be decided, like many other questions of law, by the economist, 
or rather by society expressing its economic will. To habitually 
remake agreements on the strength of circumstances that have 
subsequently transpired would add an element of uncertainty to 
bargaining dangerous to freedom of contract and the extension of 
credit. To refuse to take account of the disproportion between 
the stipulated consequences of breach and the actual risk of loss 
would turn such transactions into a speculation. The function of 
jurisprudence, in the furtherance of progress, is to reduce to a 





™ Macher v. Hospital, r V. & B. 188 (1813); Baxter v. Lansing, 7 Paige (N. Y.) 350 
(1838); Hills ». Rowland, 4 DeG. M. & G. 430 (1853); Nokes ». Gibbon, 3 Drew. 681 
(1856); Brown v. Vandergrift, 80 Pa. St. 142 (1875); Parsons v. Smilie, 97 Cal. 647, 
32 Pac. 702 (1893); Gordon »v. Richardson, 185 Mass. 492, 70 N. E. 1027 (1904); 
Willmott v. London R. Co., [1910] 2 Ch. 525; United States ». Oregon R. Co., 189 
U. S. 116 (1903). 

7 Professor Holland notes (JURISPRUDENCE, 11 ed.,p. 323) that specific performance 
of promises to marry were, by Roman-Dutch law, enforced at the Cape until 1838 and 
in the Transvaal until 1871. 
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minimum the purely fortuitous elements in the law of obligations, 
whether from the viewpoint of promisor or promisee, until through 
economic invention, perhaps insurance,” perhaps the develop- 
ment of ideas still unknown to us, the problem itself becomes 
obsolete. 

William H. Loyd. 


UNIVERSITY OF PENNSYLVANIA LAW SCHOOL. 





% KoHLeER, PHILosopHy oF Law, ch. 7, § 16 (3). 













MINGLING OF WATERS 


MINGLING OF WATERS 


id ERS are sometimes artificially joined by building a conduit 

near the head of one of them and conducting its flow across 
the divide into the other. A mill situated upon the divide and run 
by water power will serve as an illustration, although the situation 
arises more commonly in irrigation projects, mining enterprises, 
and the establishment of electric power plants. The water is 
received by a conduit from the first river, and, after passing over 
the mill wheels or being used at the mine or draining from irrigated 
hillsides or leaving the power plant, discharges into the second 
river, possibly increasing the second river to several times its 
former volume. The rights and obligations of the party bringing 
this about, and his relations to lower parties on the second river, 
involve questions whose difficulty has been more than once referred 
to, and it is not supposed that this paper says all that can be said, 
but only that it offers an analysis which may be somewhere near 
right. 


I 


A natural stream such as First River is a natural body of water. 
A water-right therein such as this party’s is a right to the continued 
existence of First River as a natural watercourse at the intake of 
his conduit. It is not an ownership of the actual water in First 
River; that “moveable, wandering thing,” uncontrolled and un- 
confined, is subject to the principle ‘‘recognized in the jurisprudence 
of every civilized people from the earliest times, that no absolute 
property can be acquired in flowing water. Like air, light, or the 
heat of the sun, it has none of the attributes commonly ascribed 
to property, and is not the subject of exclusive dominion or con- 
trol.” ! This mill-owner’s water-right in First River is the intangi- 
ble right to have the stream continue to exist as a whole at the 
intake of his conduit, and not an ownership of any individual water. 

The place where he first begins actually to own water as such is 
possibly where water has entered his conduits on its way over the 





1 Sweet v. City of Syracuse, 129 N. Y. 316, 335, 27 N. E. 1081, 1084 (1891). 
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divide to the mill. After entering, it is no longer moving at large 
as it did while in the stream; it is moving in his conduits as he 
directs and governs it, continuing so while passing through the 
conduit over the divide and through the mill. But under ordinary 
circumstances, when the water leaves the mill wheels, the mill- 
owner’s rights extend no further down. His right of flow has been 
completed by receiving the water at his place of use, and at the 
same time his hold upon the specific water in his structures has 
come to an end as the water leaves the tail-race into Second River. 
“Tf a body of water runs out of my pond into another man’s, I 
have no right to reclaim it.” ? 

He still has the ownership of the right to the flow of First River 
to the intake of his conduit, and, it may be, the ownership of such 
specific water as is actually passing through his works, but the 
water that has left the mill and has gone down Second River is 
again neither his property nor anyone’s. It is, however, affected 
by the important consideration that its continued going is not of 
natural but is of artificial cause; it is not a natural body of water, 
nor a natural formation; its existence as a whole depends upon 
the action of this man. 


II 


It is from this consideration, and not from ownership of any 
water as such, that a question first arises between him and lower 
claimants upon Second River. As a result he is, for the most part, 
under no obligation to them to continue to maintain the flow. 

At any time or in any manner he pleases he may act upon the 
water at a point above where it leaves his control, although the 
result is to stop the flow into Second River. He may be in the 
situation in this respect of having a right as to lower parties to 
have the water drain down Second River, without right in them to 
have him continue exercising his right, just as a right-of-way over 
another’s land is no evidence that the party entitled thereto is 
under duty to walk. Receiving a Christmas present of a thousand 
dollars for twenty years gives the recipient no vested right to a 
thousand dollars every Christmas forever, even if he has learned 
to live in expectation of it. (However harsh it may be from a moral 





2 2 Bi. Com. 14-18. 
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point of view to cut him off after long continuance, yet the law 
and morals are different forums.) Maintaining for years a pump 
which leaked water onto a neighbor’s land, creates no duty that 
the pump must go on leaking. The mill-owner may cease to operate 
his conduit across the divide, or may cease to operate his mill, or 
his water wheels, or may change his location, or otherwise take 
away or alter, in whatever way he pleases, the artificial source of 
the flow into Second River. This principle is well settled in the 
decisions. In discussing them, the restricted point so far considered 
must be carried in mind, viz., the negative act of ceasing to keep 
up the addition to Second River. The discussion has not yet 
reached the affirmative act of maintaining the flow and then inter- 
fering with it, but only the negative act of no longer maintaining 
any flow at all; and it will be found that the authorities confine 
their rulings in the same way. They are cases where the creator 
of the additional flow acted upon the addition at its source, or 
while still within his land, and at a point above where it leaves his 
control. 

Among the authorities there is a general proposition that use 
at a lower point of flow can give rise to no prescriptive right against 
upper parties. Where, for example, for many years a riparian 
owner has allowed water to flow by unused, and thereafter he 
begins to take it upon his own riparian land, the courts permit 
him at common law, although it stops the flow to others who had 
been taking it out of the watershed for non-riparian use; the ground 
being that if such lower parties have used the water in the mean- 
time, it was no invasion of any right of his, and as he could not 
have sued those below him for using it nor make them stop using 
it, the latter can acquire no right by prescription against him. 
The act is done by him at the source or situs of his right, before the 
water gets by him, and is permitted. 

With still more strength is this ruled where the flow has an arti- 
ficial origin (as in the case of the mill now considered). The lead- 
ing cases are English decisions, the best known being Arkwright v. 





3 Stockport W. W. Co. ». Potter, 3 Hurl. & C. 300 (1864); Lakeside Ditch Co. 2. 
Crane, 80 Cal. 181, 22 Pac. 76 (1889); Hargrave v. Cook, 108 Cal. 72, 41 Pac. 18 
(1895); Cave v. Tyler, 133 Cal. 566, 65 Pac. 1089 (1901); Perry v. Calkins, 159 
Cal. 175, 113 Pac. 136 (1911); Miller ». Enterprise, etc. Co., 147 Pac. 567 (Cal.) 
(1915). 
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Gell In this case a tunnel had been built to drain a mine, and 
water from the tunnel came to plaintiffs for over a century and 
was used by them to work some mills. The mine-owners, in order 
to drain their mine deeper, now dug a lower tunnel wnich dried 
up the former one. No right of plaintiffs, it was held, was infringed 
thereby. The court held: 


“But the use of the water [by plaintiffs] in this case could not be the 
subject of an action at the suit of the proprietors of the mineral field 
lying below the level of the Cromford Slough, and was incapable of in- 
terruption by them at any time during the whole period, by any reason- 
able mode; and as against them it was not ‘of right’; they had no 
interest to prevent it; and until it became necessary to drain the lower 
part of the field, indeed at all times, it was wholly immaterial to them 
what became of the water, so long as their mines were freed from it. 
We therefore think that the plaintiffs never acquired any right to have 
the stream of water continued in its former channel.” ® 


In this case the stoppage was done at the source upon defendants’ 
lands — a new tunnel in their own mines; there was no such 
question as their going a mile below their mines and taking water 
flowing out of the old tunnel. They did not touch any flow com- 
ing from the old tunnel; on the contrary, there ceased to be any 
flow coming from the old tunnel. This case was followed by 
a similar English mine-drainage decision.6 In another English 
case ’ mine-water was emptied through a launder, to which launder 
plaintiff connected his ditch just below the boundary of the mine- 
owner’s land. Later the mine-owner on his own land removed his 
launder and diverted the mine-water so that it no longer entered 
the ditch of plaintiff, and it was held that plaintiff had no cause of 
action against the mine-owner, as the mine-owner was acting upon 
the water on his own land while still within his control. In an early 
Scotch case, Mr. E. owned a mill receiving water from some lakes. 
The water from the mill descended to a river on which there were 
many other mills, being the only water to enter that river from those 
lakes. This had lasted a long time, when Mr. E. began a project 
to turn the water of the lakes into a different river. Although 
Lord Kames, in reporting the case, says that the proprietors of 





4 5 Mee. & W. 203 (1839). 5 Ibid., p. 233. 
6 Wood v. Waud, 3 Exch. 748 (1849). 
7 Gaved v. Martyn, 19 C. B. N. s. 732 (1865). 
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many mills who would thus lose the water “took the alarm,” his 
report of the case shows that Mr. E. took the judgment.’ 

Elsewhere similar rulings have been made. In one case® the 
Blue Point Mining Company brought water in a flume to its mines. 
After it was discharged there, other parties caught it in lower flumes 
(Cheek and Ackley and Side Hill flumes). Several years later the 
Blue Point Mining Company extended its own flume, cutting out 
the other parties. This was a change of flow while still within its 
control, and the lower parties had no cause of action. The court 
said: 
“Tf those owning and working the mining ground elected to abandon 
their property at a particular point and for a particular length of time, 
it did not therefore become obligatory upon them to continue to do so, 
even though the flume companies, encouraged by the circumstances of 
abandonment for a time, had incurred the expense of constructing the 
flumes for the purpose of obtaining a profit from the water and earth 
so abandoned. When the Cheek and Ackley and the Side Hill flumes 
were constructed, their owners assumed the risk of loss by the miners 
ceasing to abandon the water and tailings from their mining grounds, 
and they cannot justly complain because the Blue Point Mining Com- 
pany adopts means by which it may obtain the full benefit of its mining 
enterprise.” 1° 


In a more recent case," for thirty years a riparian owner, after 
using water for irrigation, had allowed the waste to flow into a 
ditch of his neighbor, who had no right in the stream itself and got 
only this waste-water; and it was held that the upper party, the 
riparian owner, could change the course of his ditch on his own land, 
although no water thereafter went into plaintiff’s ditch. 

In other courts similar rulings have been made; and, to sum 
up the decisions, it may be said that: (1) the ruling is especially 
well settled in mine-drainage cases, where the mine-owner changes 
the drain-flow in the mine, or at the mouth of the tunnel, or at some 
other place within his own boundary;” (2) it is also applied to 





8 Magistrates of Linlithgow, contra Elphinstone of Cumbernauld, 3 Kames (Scotch) 
331 (1768). 

® Dougherty v. Creary, 30 Cal. 290 (1866). 

10 Jbid., p. 299. Correa v. Frietas, 42 Cal. 339 (1871) is a similar case. 

i Davis v. Martin, 157 Cal. 657, 108 Pac. 866 (1910). See Dannenbrink ». Burger, 
23 Cal. App. 587, 138 Pac. 751 (1913), setting forth the general doctrine. 
2 Arkwright v. Gell, 5 Mee. & W. 203 (1839) (flow stopped underground); Wood ». 
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water draining from an irrigated field by seepage, where the owner 
of the field changes the drain-flow on his own land, or above where 
the water passes his boundary line; * and (3) it is applied to water 
brought from a stream and discharged in a foreign locality at the 
end of a canal or flume, where the canal-owner stops or changes the 
location of his canal above the’point where it leaves his control." 


Iil 


The authorities thus far are clear that the party and his privies 
having the conduit over the divide, as the creator of the artificial 
flow into Second River, may ordinarily stop it or take away the 
source of the flow, if he does so at a point above where the water 
leaves his land or his mill or the end of his tail-race. 

But these authorities did not go further than that; and, more- 
over, there are decisions under which even the above limited extent 
of the rule has possible exceptions. One is where he stops it only 
wantonly to harm some lower party on Second River without 
other object (whereby the law is beginning to infringe upon the 
distinction between law and morals). The other possible excep- 





Waud, 3 Exch. 748 (1849); Gaved ». Martyn, 19 C. B. N. Ss. 732 (1865) (flow stopped 
below tunnel, but before it left mine-owner’s flume, and while still on his land); Broad- 
bent v. Ramsbotham, 11 Exch. 602 (1856) (water overflowing from a well); Burrows ». 
Lang, L. R. [1901] 2 Ch. 502; Crescent, etc. Co. v. Silver King, etc. Co., 17 Utah 444, 
54 Pac. 244 (1898) (flow diverted by tunnel-owner at the tunnel-mouth on his own 
land); Cardelli ». Comstock T.Co., 26 Nev. 284, 66 Pac. 950 (1901) (place and manner 
of stopping flow not stated, except that the tunnel company “owns land from the 
mouth of the tunnel to the Carson River, over which the waters from the tunnel flow 
into said river,” and appears to have retaken it before it reached the river). See 
Chandler v. Utah Copper Co., 43 Utah 479, 135 Pac. 106 (1913). 

18 Burkart v. Meiberg, 37 Colo. 187, 86 Pac. 98 (1906); Roberts v. Gribble, 43 
Utah 411, 134 Pac. 1014 (1913); Garns v. Rollins, 41 Utah 260, 272, 125 Pac. 867, 
872 (1912). In this case the court says: “The law is well settled, in fact the authori- 
ties all agree, that one landowner receiving waste water which flows, seeps, or perco- 
lates from the land of another cannot acquire a prescriptive right to such water, nor 
any right (except by grant) to have the owner of the land from which he obtains the 
water continue the flow.” See also 43 Land Dec. 321. 

4 Dougherty v. Creary, 30 Cal. 290 (1866); Correa v. Frietas, 42 Cal. 339 (1871); 
Davis v. Martin, 157 Cal. 657, 108 Pac. 866 (1910); Green Valley Co. v. Schneider, 
50 Colo. 606, 115 Pac. 705 (1911); Staffordshire, etc. Canal v. Birmingham Canal, 
L. R. 1 H. L. 254 (1866). 

8 Green Valley Co. v. Schneider, 50 Colo. 606, 115 Pac. 706 (1911); especially where 
the water originates in drainage, Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663, 74 
Pac. 766 (1903). 
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tion is where the artificial flow has continued for a very long time. 
In the English cases, and occasionally elsewhere, artificial flows 
of water are found whose beginning is buried so deep in the past 
that all evidence is lost of the circumstances under which they 
arose, and it is held that parties creating them are presumed to 
have agreed that they shall not be stopped. This is sometimes 
extended to cases where the lapse of time has not been so extreme, 
but has exceeded the period of the Statute of Limitations.” 

Yet the authorities are not decisive, either, that the period of the 
Statute of Limitations need be covered. Although that period is 
taken as a general guide, yet the demands of justice in the individ- 
ual case may be looked to as in any case of dedication of property 
to the public, and application of the principle withheld though the 
prescriptive period has been exceeded (as in the cases previously 
considered), or applied though that period has not yet been reached. 
In the chief case usually cited in this connection,* a new channel 
was artificially cut by defendant for an existing stream. Plaintiff 
built a saw-mill on the new channel. After eight years defendant 
attempted to return the water to the old channel, but his acquies- 
cence in use of the new channel by other parties was declared to 





16 Whitmores v. Stanford, [1909] 1 Ch. 427 (250 years); Baily v. Clark, [1902] 1 
Ch. 649; City of Reading ». Althouse, 93 Pa. St. 400, 405 (1880). In this case the 
court says: “Its origin is literally buried in the shades of the past; hence, for all 
practical purposes, it is a natural watercourse.” 

17 (When) “the use of the (artificially, from a foreign source) augmented volume 
of water has been enjoyed beyond the prescriptive period by an inferior owner, the 
right to redivert will be lost, and the inferior heritor can insist on the continuance of 
the flow to which he has been accustomed.” Frrcuson, THE LAW oF WATER IN 
“SCOTLAND, 232. 

A decision in the state of Washington was as follows: Defendant diverted the 
water from a spring and carried it into another watershed (Gilmore Creek) in order to 
drain the land at the spring. Plaintiff, a riparian owner on Gilmore Creek, used the 
water and became dependent thereon for domestic use. After thirty years, the de- 
fendant on his own land at the spring diverted the water elsewhere for his own use, 
and was enjoined. The court said that the proprietor of a stream, by diverting it 
into an artificial channel and suffering it to remain in its changed condition for a period 
of time exceeding the statute of limitations, is estopped, as against a person making 
a beneficial use of the water, from returning it to its natural channel to that person’s 
loss and injury; that the user does not have to show a prescriptive right in himself 
to secure this relief. Hollett v. Davis, 54 Wash. 326, 103 Pac. 426 (1909). See also 
Hough »v. Porter, 51 Ore. 318, 412-16, 98 Pac. 1083, 1100-1101 (1909); Pacific Live- 
stock Co. v. Davis, 60 Ore. 258, r19 Pac. 147 (1911); Falcon v. Boyer, 157 Ia. 745, 
142 N. W. 427 (1913); Cloyes v. Middlebury, etc. Co., 80 Vt. 109, 66 Atl. 1039 (1907). 

18 Ford v. Whitlock, 27 Vt. 265 (1855) per Redfield, C. J. 
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amount to a public dedication of it. Judge Redfield said that de- 
fendant “‘is bound to the same extent and in as short a period, as 
if he alters the fence upon a highway or common, and thereby 
gives privileges to the public. He cannot often recall them after 
the shortest period. Any time is sufficient which satisfies the jury 
that the public were justified in treating it as a permanent dedica- 
tion.” 

The cases laying down this limitation were of water with a 
natural flow, only the new channel being artificial; a winding 
stream was shortened by a cut between the bends, or the like; the 
nature and purpose of the new flow were inherently permanent. 
Where both the new channel and the source of the additional flow 
into Second River are artificial and inherently temporary in nature 
and purpose, as in the case of mine-drainage, the authorities cited 
in the beginning establish that this limitation is inapplicable. 

It appears, from the above, that this limitation is not a broad 
one. The general rule is certainly with the owner stopping his 
power house and ending the flow into Second River. The restric- 
tion upon the ground of “dedication” applies only to minglings 
inherently permanent in nature and purpose. That a given case 
is of that kind will usually be hard to say in practice; moreover 
the authorities have not settled upon the length of time required 
to bring the dedication about. 


IV 


Passing on, we come to where he allows the artificial flow into 
Second River to continue beyond his borders, and then reénters 
upon Second River at a lower point, claiming that as he brought 
the water in he may go below and take it out again, and to this we 
shall now proceed. It is distinguished from the former discussion 
in that it assumes continuance of the flow from the power house 





19 Tbid., p. 268. Similar cases have held that, under such circumstances, defendant 
could not restore the stream to its old channel any more where it would flood those who 
had gone upon the old dry channel and cultivated it, just as the other cases held that 
the flow could not be stopped to the detriment of those on the new channel who had 
come to use it. Woodbury ». Short, 17 Vt. 387 (1845); Shepardson v. Perkins, 58 
N. H. 354 (1878); Matheson v. Ward, 24 Wash. 407, 64 Pac. 520 (1901); Stimson ». 
Inhabitants of Brookline, 197 Mass. 568, 83 N. E. 893 (1908); Ranney ». St. Louis, 
etc. R. R. Co. 137 Mo. App..537, 119 S. W. 484 (1909). 
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into Second River, whereas the former involved the cessation of 
any flow from there. 

His rights at the mill are already noted to be an interest in the 
actual water, as such, confined in his conduits, and a “water- 
right” in First River to have that river flow as the source of supply 
for his mill. As the actual water, as such, passes out of confinement 
at his tail-race, and discharges from his mill into Second River, 
any property he may possibly have had in individual particles of 
water ceases because his hold thereon ceases. If, therefore, he 
has any right to retake the water at a lower point on Second River, 
it cannot be as an owner of any specific water itself; and it is 
equally well settled that under ordinary circumstances it cannot 
be as owner of a water-right in First River, for his “water-right”’ 
(right of flow) stops at the outlet from the mill, where it has been 
enjoyed and completed. It does not extend for him down into 
Second River; he cannot under ordinary circumstances claim that 
because he had the right to have water come to his mill, therefore 
he has the right to have it flow from his mill on to the sea and pre- 
vent everyone from taking it. He may stop it above the point 
where it gets out of his control, but he cannot ordinarily let it get 
away from him and then go below that point and retake it from 
others. 

The law of this under ordinary circumstances is illustrated by 
a case *° where defendants brought water from foreign sources 
(Grizzly Canyon and Bloody Run) to supply miners in another 
watershed (Cherokee Corral), and, after use at the mines, the 
waste-water ran down and found its way into Shady Creek, where 
plaintiffs were located and used it. Some time later defendants, 
having found a use for their waste-water, went upon Shady Creek 
and withdrew it above plaintiffs. 


“The defence was based upon the fact, that defendants having by 
their works added to the quantity of water in Shady Creek, they had a 
right to withdraw a like quantity of water for their own use; and this 
was the question in issue.” # 


In ruling against them the court says: 


“When the water of Grizzly Canyon and Bloody Run left the posses- 
sion of defendants at Cherokee Corral, all right to, and interest in, that 





20 Eddy ». Simpson, 3 Cal. 249 (1853). 2 Tbid., p. 250. 
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water was lost by the defendants. It might be made the property of 
whomsoever chose to possess it. Without the agency of the defendants, 
it found its way into Shady Creek, joining the waters then in the posses- 
sion of the plaintiffs, and became a part of the body of water used and 
possessed by them.” ~ 


The situation was a common one in the pioneer mining opera- 
tions in California, and this case was soon followed by another to 
the same effect. Defendants, having brought foreign water into 
Alder Creek, built a dam there by which they used it in mining. 
From this dam there was a large escape of water, to catch which 
they built a second dam below. This also leaked, and they meant 
to build a third dam still lower down to catch the leakage from the 
second dam, so that none of the water brought in should get by 
them; but before they had it started other miners (plaintiffs) built 
a dam half a mile below. A year later, defendants built their third 
dam between their second one and plaintiffs’, cutting off the waste 
which plaintiffs had been getting from the second dam. (It was 
water originally from a foreign source in another watershed.) In 
enjoining defendants’ third dam the court held: 


“The principle, as laid down in Eddy v. Simpson [supra], must govern 
this case. The design of the defendants, two years before, to appropriate 
Alder Creek as a connecting link of their enterprise, could not give them 
exclusive rights until it was executed, because it is not the intention to 
possess, but the actual possession, which gives the right. . . . Until 
they built a dam below, in order to make a further appropriation, any 
one else had the right to do so.” * 


These cases were followed by another giving a very clear and ex- 
cellent illustration of the principle. A water company, at the end 
of its system of conduits, discharged its waste into a gulch where 
the plaintiffs, unconnected with the company, took it and used it. 
Some years later the water company “leased” to defendants the 
right to go to the gulch and take out the water above the plaintiffs. 
(The “‘lease’”’ made the case the same as though the water company 
had gone there to take it out itself.) The defendants were enjoined 
in a decision in which the law is stated with exceptional clearness. 





#2 Eddy »v. Simpson, 3 Cal. 252, 349 (1853). 
% Kelly v. Natoma Water Co., 6 Cal. 105, 108 (1856). 
* Schulz v. Sweeny, 19 Nev. 359, 11 Pac. 253 (1886). 
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In another case™ after defendant had been discharging foreign 
water into a creek for several years, he tapped the creek between 
the point of discharge and plaintiff’s point of diversion, and it was 
held that, there being nothing to take the case out of the general 
rule, the injunction would be granted.” 

More authorities could be cited,?’ and the general rule is clear 
that while the person bringing the water from First River may stop 
the water above the point where it leaves his control, yet he can- 
not ordinarily let it go by and then retake it below that point from 
parties on Second River, so long as the going by continues. There 
is an exception to the rule also, however, to which attention may 
now be given. 


V 


The exception is where the recapture of the water by the person 
bringing it from First River is a part of his original project, and the 
foreign water was from the beginning turned by him into Second 
River not simply to get rid of a discharge, but for the express pur- 
pose of taking it out again below. If the enrichment by him of 
Second River and his retaking water from it at a lower point can 
be shown to be one entire project at the beginning, he had the privi- 
lege of so doing at that time, and this privilege of retaking the water 
below the point where it is let go is, in such case, in addition to 
his right always existing of stopping the water above that point. 

The exception is a privilege of the party bringing the water in, 
to be exercised by him at such lower point as his original plan 
contemplated. While the actual water immediately upon leaving 
the power house has been lost to his possession, yet, by this ex- 
ception, the right of flow which existed from First River to the 
power house is extended to a lower point; not a preservation of 
any right in the water itself, but a privilege, in recognition of bring- 
ing the additional water there with such intent, of reclaiming an 
equivalent, indistinguishable amount. In this exceptional case, 
where the water was brought from First River with that intent, 
the party so bringing it into Second River may, after his lower 





% Davis v. Gale, 32 Cal. 26 (1867). 

% See also Dannenbrink v. Burger, 23 Cal. App. 587, 138 Pac. 751 (1913); Comstock 
v. Ramsay, 55 Colo. 244, 133 Pac. 1107 (1913). 

27 See the present writer’s WATER RIGHTS IN THE WESTERN STATES, 3 ed., § 37. 
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works are built, either enjoin other claimants from taking it out 
of Second River between his power house and his lower works, or 
may successfully defend an action for taking it out at his lower 
works against others still further down. 

The following authorities establish and illustrate the principle. 
In one case,”* the first case in its jurisdiction recognizing the privi- 
lege, the jury found as a fact that the foreign water turned into 
Second River by defendants was not abandoned by them, but was 
turned in for the purpose of being conveyed to their dam at a lower 
point on Second River, from whence it was afterwards diverted 
and sold by them, and upon this finding the court upheld the de- 
fendants. (The facts upon which the jury based this finding are 
not stated.) This was followed in a decision * lucidly explaining 
the law involved, and it has since been a leading case thereon. 
Here a water company was in the business of supplying miners, 
and made an arrangement with a miner on a certain creek to bring 
water to the head of the creek and let it run down to him in the 
creek bed. The turning in and taking out began together; the 
acts were performed jointly; no time had elapsed in which the 
water ran there before the lower party began taking it out, but 
they began concurrently. As described by Judge Field: 


“Tn the case at bar the channel of the South Fork of Jackson Creek 
is used as a connecting link between Amador County Canal and the 
ditch of the defendants. The water from the canal is emptied into the 
fork with no intention of abandoning its use, but for the sole purpose 
of supplying the ditch.” *° 


In upholding the defendants, the court recognizes that the identity 
of the water was lost, but compares the case to commingling of 
goods of equal value with no wrong intent, and holds that defend- 
ants may retake the equivalent of their contribution." In another 
case thereafter the same court ruled “that if the defendants had 
brought water from foreign sources, and emptied it into the stream 
with the intention of taking it out again, they had the right to divert 





28 Hoffman v. Stone, 7 Cal. 46, 49 (1857). 

29 Butte, etc. Co. v. Vaughn, rr Cal. 143 (1858). 

80 Tbid., p. 151. 

81 The court distinguishes Eddy v. Simpson upon the ground that in that case there 
was no intent to retake the water when the discharge began, but it had been an after- 
thought. 
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the quantity thus emptied in, ‘less such amount as might be lost 
by evaporation, and other like causes.’” * In another similar case, 
water was turned into a channel for the sole purpose of taking it 
out again, and only as a link in a ditch line, and it was upheld. 
In a similar way the rule has been applied where salvage water 
was created by the upper party for the express purpose of carrying 
it away as soon as created. The court held: 


“The plaintiff could under no circumstances be entitled to the use of 
more water than would reach his land by the natural flow of the stream, 
and, if he receives this flow upon his land, it is immaterial to him whether 
it is received by means of the natural course of the stream or by arti- 
ficial means. On the other hand, if the defendant is enabled by artificial 
means to give to the plaintiff all of the water he is entitled to receive, 
no reason can be assigned why it should not be permitted to divert from 
the stream where it enters its land and preserve and utilize the one 
hundred inches which would otherwise be lost by the absorption and 
evaporation.” * 


Similar rulings are made in other states. In a Colorado case,® 
water from a tunnel was appropriated by a grantee of the tunnel- 





% Burnett v. Whitesides, 15 Cal. 35, 37 (1860). 

% “At best the plaintiff would be entitled only to have the defendant enjoined from 
obstructing the flow of that which would have naturally flowed, unaided by artificial 
means with which he [the plaintiff] is not connected. If there was a natural water- 
course from Deep Creek to Bates’ Slough, through which water flowed, say for two 
months in the year, and say to the amount of one hundred inches, and if the defendant 
uses the channel of Deep Creek as a portion of its ditch, it will not be restrained from 
taking its water out of the channel of Deep Creek, unless such taking out diminishes 
the quantity which would otherwise have flowed by a natural channel into Bates’ 
Slough, and shortens the period of the natural flow; and it will be restrained only as 
to such quantity and period.” Creighton ». Kaweah, etc. Co., 67 Cal. 221, 222, 7 
Pac. 658, 659 (1885). 

*% Wiggins ». Muscupiabe L. & W. Co., 113 Cal. 182, 196, 45 Pac. 160, 164 (1896). 
This is quoted with approval in a later case (Pomona, etc. Co. ». San Antonio, etc. Co., 
152 Cal. 618, 93 Pac. 881 (1908) where the salvage was part of the plan from the be- 
ginning of the defendants’ work and was carried out contemporaneously therewith, 
no period of non-use having existed. The rule has been enacted in the Civil Code of 
California, as follows: “The water appropriated may be turned into the channel of 
another stream and mingled with its water and then reclaimed; but in reclaiming it 
the water already appropriated by another must not be diminished.” Crvm Cope, 
§ 1413. For similar statutes in other jurisdictions, see the present writer’s WATER 
RIGHTS IN THE WESTERN SraTES, 3 ed., §§ 38-40. 

% Ripley v. Park, etc. Co., 40 Colo. 129, 90 Pac. 75 (1907). See also Ironstone Ditch 
Co. v. Ashenfelter, 57 Colo. 31, 140 Pac. 177 (1914); Sorenson ». Norell, 24 Colo. 
App. 470, 135 Pac. 119 (1913). 
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owner at the mouth of the tunnel as a part of the original tunnel 
project, and the grantee took the water at the tunnel mouth as 
soon as completed. He was held to have a better right thereto 
than other lower appropriators. In a Utah case*® mine-tunnel 
water was allowed to enter a stream. A grantee of the mine-owner 
took it out again at a lower point on the stream for irrigation. 
Under a finding that this was according to the original intent and 
that there had been no intent to abandon, the plaintiffs still lower 
down were held to have no cause of action.*” In a recent Washing- 
ton case permitting such recapture,** the plan to retake the foreign 
water was prepared in 1894, even before the foreign water was 
brought in (in 1897).°° 

The burden appears from the foregoing to be upon the producer 
of the mingling to prove this intent of recapture as part of his 
original plan. The proof will depend upon what took place at the 
organization of the project, — upon whether he can convince the 
trial judge or jury that retaking the water from a lower point on 
Second River was part of his original plan. And further, he must 
prove that he has been diligent in putting his plan of recapture 
into effect; the additional privilege may be lost by delay. If the 
privilege were unlimited as to time, it would enable him to shut- 
out use of augmented Second River by others forever without him- 
self using it, since the privilege is unlimited as to location until 
exercised and a location selected. An illustration of the necessity 
of executing the intention within a reasonable time appears in one 
case “° already considered, where the parties bringing in this foreign 
water proved their original intention to retake it all, and yet were 
held to have lost the right, under the circumstances shown there, 
in two years. As stated in another early case,“ the right can be 
held only “if such intention had existed and been avowed, and 
afterwards carried out in good faith within a reasonable time, con- 
sidering all the circumstances.” And this principle that the 





% Herriman Irr. Co. v. Keel, 25 Utah 96, 69 Pac. 719 (1902). 

37 The tunnel was built in 1893 (p. 728), and the recapture was begun in 1894, under 
preparations that had been made when the tunnel was begun in 1892 (p. 727). 

88 Miller v. Wheeler, 54 Wash. 429, 103 Pac. 641 (1909). 

89 See also Spaulding v. Stone, 46 Mont. 483, 129 Pac. 327 (1912); In re Willow 
Creek, 144 Pac. 505 (Ore.) (1914). 

40 Kelly v. Natoma Water Co., 6 Cal. 105, 108 (1856). 

4 Maeris v. Bicknell, 7 Cal. 261, 263 (1857). 
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privilege must be executed within a reasonable time is part of the 
familiar doctrine for acquiring water-rights by priority of ap- 
propriation in jurisdictions where that system prevails.® 

What is a reasonable time depends upon the circumstances and 
the difficulties with which he had to contend in completing this 
part of his project; what can be presented to judge or jury, in 
whose discretion the decision always lies wherever “reasonableness” 
is in question. Some basis for comparison may be had by turning 
back to the decided cases already cited where recapture was in- 
volved, and noting the circumstances upon which they were based. 
In the cases permitting the recapture, it appears that in all but 
one the turning in and taking out of the water began almost simul- 
taneously. The exception is the Utah case, where less than a year 
had elapsed (and preparations had begun in advance of the turning- 
in). In the cases ruling against the recapture, one“ does not 
state the time which elapsed, but it could not have been more than 
a year, in view of the early date of the case; in the next ® it was 
two years; in another “ the length of time is not given but appears 
to have been several years, and likewise in another.*” 

In the general doctrine of loss of water-rights by non-use (where 
the law of prior appropriation prevails), the time has sometimes 
been extended over ten years in special cases, but usually a definite 
period of time is laid down,* it being held in the case just cited that 
a water-right once acquired by priority of appropriation will cease 
by non-use for any unreasonable time within five years, but that 
more than five years is per se an unreasonable time. Within five 
years the burden of proving an abandonment is upon the party 
asserting it.” But after five years the lapse of time is of itself con- 





# Car. Crvm Cope, §§ 1411, 1416; Merritt ». Los Angeles, 162 Cal. 47, 120 Pac. 
1064 (1912). 

Herriman Irr. Co. v. Keel, 25 Utah 96, 69 Pac. 719 (1902). 

“ Eddy v. Simpson, 3 Cal. 249 (1853). 

Kelly v. Natoma Water Co., 6 Cal. 105 (1856). 

Davis v. Gale, 32 Cal. 26 (1867). 

47 Schulz ». Sweeny, 19 Nev. 359, 11 Pac. 253 (1886). 

48 Smith v. Hawkins, 110 Cal. 122, 42 Pac. 453 (1895). See the present writer’s 
Water RicHTs IN THE WESTERN STATES, 3 ed., §§ 575-576. 

49 See Partridge ». McKinney, ro Cal. 181, 183 (1858); Utt ». Frey, 106 Cal. 392, 
39 Pac. 807 (1895); Senior v. Anderson, 115 Cal. 496, 503, 504, 47 Pac. 454, 456 
(1896); Wood v. Etiwanda W. Co., 147 Cal. 228, 81 Pac. 512 (1905); Land 9. John- 
ston, 156 Cal. 253, 104 Pac. 449 (1909). 
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clusive.° There is no actual decision applying the limit of five 
years to loss of the right of recapture, this case having dealt only 
with completed appropriations later disused; but the courts are 
likely to apply it to recapture also unless the facts are shown to be 
exceptional. 

This right of recapture below the point of mingling as part of 
the original project (in the case where the producer of the addi- 
tional flow intended such recapture from the beginning) is, as 
already said, exceptional. Such intention usually does not exist, 
or is an afterthought, or has not been diligently carried out, and the 
general rule certainly is that while the producer may stop the water 
above the point of mingling, he cannot let it go by and then retake 
it, below the mingling point, from other parties on Second River, 
so long as the mingling continues. 


VI 


Since (leaving this exception aside) even its producer cannot, 
below the point of mingling, divert the added water from other 
parties there, still less can a stranger to him. Among all the rest 
of the world on Second River the mingled flow follows the usual 
law of watercourses as a single flow, and it is immaterial between 
them how that flow came to be. The various persons may be 
farmers, householders, landowners, irrigators, manufacturers, or 
the like. When the mingled flow came down, they put it to use. 
Controversies over it among themselves do not concern the party 
(or his privies) bringing the water in, who may look on, sure that 
neither contestant below him will get any when he chooses to 
stop his mill or remove his conduit, provided he acts above the 
point of mingling; but no one else can gain anything by asserting 
the artificial origin of the additional flow. 

For riparian proprietors upon lower Second River the mingled 
flow follows, at common law, the riparian doctrine against all the 
world except its producer and his privies. Subject to the pro- 
ducer’s right to stop the increment above the point of mingling, a 
riparian proprietor may, at common law, restrain non-riparian use 
(or excessive riparian use), by any third person, of any of the united 
flow. No third person will be heard to put himself into the shoes 





60 Smith v. Hawkins, 110 Cal. 122, 42 Pac. 453 (1895). 
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of its producer and say part of it is foreign water; such defendant 
is but a volunteer, trying to set up what he has had nothing to do 
with, and what, if done below the point of mingling, could not 
avail even the producer himself. A frequently cited opinion of 
Chief Baron Pollock declared with reference to riparian owners on 
Second River: 


“Tt appears to us to be clear, that, as they have a right to the use of 
Bowling Beck, as incident to their property on the banks and bed of it, 
they would have the right to all the water which actually formed part of 
that stream, as soon as it had become part, whether such water came by 
natural means, as from springs, or from the surface of the hills above, 
or from rains or melted snow, or was added by artificial means, as from 
the drainage of lands or of colliery works; and if the proprietors of the 
drained lands or of the colliery augmented the stream by pouring water 
into it, and so gave it to the stream, it would become part of the current; 
no distinction could then be made between the original natural stream 
and such accessions to it.” % 


In a previous English case it was likewise ruled that “although 
those who formed the channel might have a superior right to the 
plaintiffs,” yet between all the rest of the world the law for natural 


and artificial flows was the same.” Goddard lays down the law 





51 Wood v. Waud, 3 Exch. 748, 779 (1849). (Italics ours.) 

8 Magor v. Chadwich, 11 Ad. & E. 571, 586 (1840), criticised in Wood ». Waud for 
insufficient stress upon the exception saving the producer, and for omitting the further 
exception that landowners intermediate between the point of discharge and the point 
of mingling are bound to no servitude of passage for the foreign water down their 
lands to the point of junction, and may divert it at that stage of its journey before 
it has mingled. The analogy immediately suggests itself of the law of diffused sur- 
face water and of water percolating diffused underground. Just as Chief Baron Pol- 
lock ruled in Wood v. Waud that until the foreign water actually entered Second River, 
the intermediate land need not remain a conduit for its passage any more than the 
power house or mine need remain a water works for its production, so the English 
rule called diffused surface water a “common enemy” for which lower land need not 
remain a drain for another’s land on which it gathered; and, as to percolating water, 
any landowner might interfere as he chose, not being obliged to have his land remain a 
filter to transmit ground water to any neighbor; all of which matters are discussed 
together in the English cases. In America this law of percolating water is being modi- 
fied by discountenancing interference with a percolating supply unless for the reason- 
able use of the interferer’s land; the same modification is appearing in the law of 
diffused surface water; and by analogy it would appear also in this matter and deny 
either to its producer (see the second paragraph of part III, above) or to any inter- 
mediate landowner between the mill discharge and Second River junction, any right 
to prevent the artificial flow from going into Second River, unless the diversion of it 
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accordingly, upon the authority of Chief Baron Pollock’s opinion 
in Wood v. Waud, and this in turn is quoted, for example, in an 
Illinois case, saying: 


“Tt is quite true the owner of the mill and the other riparian proprie- 
tors have no legal right to exact that this water shall be discharged into 
the river; but when it is discharged into the river, by virtue of the 
character it then assumes as running water in a natural stream, and their 
position as lower riparian proprietors, they are lawfully entitled to the 
same use and benefit to result from it that they are from any other 
water of the stream.” 


In the same way, between the various claimants on lower Second 
River the law of prior appropriation (when it would apply to natural 
streams) will apply to the mingled flow, giving to the prior appro- 
priator a prior right against all the world except the producer of 
the artificial addition stopping it above the point of mingling. To 
natural streams the law of prior appropriation would apply where 
the riparian law has either been abrogated as a whole (as in Colo- 
rado, Wyoming and some other states), or where the contestants 
voluntarily do not rely upon it (as often occurs in California, 
although the riparian doctrine is there recognized), or are so cir- 
cumstanced that they cannot (as where both contestants are 
carrying the water off of their own riparian lands for use on distant 
non-riparian lands). In such cases the law of priority would be 





is in the reasonable use of its producer or of such intermediate land. If some lower 
claimant on Second River may so restrict such intermediate landowner to the reason- 
able use of his own land, it is the same as a riparian right in respect to such artificial 
flow, even before its mingling with Second River, against even the intermediate land- 
owners and all the world except the producer of the flow. But be this as it may, after 
the artificial addition has entered Second River, Lord Campbell’s opinion is authority 
that lower claims on Second River, as riparian rights, then extend to the united flow 
against all the world except only the producer’s (and his privies’) right to stop it 
above the point of mingling. 

58 “When a stream is natural, there can be no doubt that all water which flows 
into it becomes a part of that stream, and subject to the same natural rights as the 
rest of the water, and that it makes no difference that the water so flowing to the natu- 
ral stream was sent down by artificial means.” GopDARD, EASEMENTS, 7 ed., 87, 
citing Wood ». Waud. He adds the exception of the producer, saying that “those 
natural rights cannot attach till the water reaches and becomes part of the natural 
stream, nor can they hinder the person who gives the supply from stopping it.” 

 Druley v. Adam, 102 Ill. 177, 203 (1882); see also p. 197, citing Eddy v. Simpson, 
3 Cal. 249 (1853). See also Dannenbrink »v. Burger, 23 Cal. App. 587, 138 Pac. 751 
(1913); Comstock »v. Ramsay, 55 Colo. 244, 133 Pac. 1107 (1913). 
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applied to natural streams, and in such cases it will likewise govern 
the contestants upon the mingled flow in Second River among 
themselves (subject to the paramount right of its producer and 
his privies to stop the increment above the point of mingling). 
For example, in a case where someone on Second River sought, on 
the ground of its artificial origin, to defend an action for diverting 
part of the mingled flow from another there who was a prior user 
of it, the court ruled: 


“Tf it should be conceded upon the facts proved that the water 
stopped and diverted by defendant was the overflow from the People’s 
Ditch into a channel of Outside Creek, and that the People’s Ditch 
Company might have diverted the overflow, this would not authorize 
defendant to divert it, unless it appeared defendant had acquired the 
right from the People’s Ditch Company.” * 


That priorities (whenever they would be applied to natural streams) 
may be acquired likewise between various claimants in the use of 
the mingled flow, valid against all the world except its producer 
(and subject only to his paramount right to cease supplying it 
above the point of mingling) follows also from the rulings above 
given, that the producer himself could not go below the point of 
mingling to divert it from anyone who has it in use,® and is not 
infrequently laid down by statute.” 

Claims of such kind between adversaries both subject to a 
paramount title in a third person frequently occur in the law of 
waters. They are not freehold rights in the full sense, being at 
the mercy of the paramount owner — in this case the producer 
of the artificial part of the flow. Other instances of claims subject 
to a paramount title are where, on natural streams, two non-riparian 
owners contend for the water, subject to the right of third persons 





5 Bliss v. Kaweah, etc. Co., 65 Cal. 502, 4 Pac. 507 (1884). Similarly, Farmers, 
etc. Co. v. Rio Grande C. Co., 37 Colo. 512, 86 Pac. 1042 (1906), as to water coming into 
Second River from a mine-tunnel. In Arkwright ». Gell, 5 Mee. & W. 203, 233 (1839), 
laying down that no one on Second River has a right against the producer of the arti- 
ficial flow, Baron Parke added that “as between the first and any subsequent appro- 
priator of the watercourse itself, such a right may be acquired.” 

5 Eddy v. Simpson, 3 Cal. 249 (1853); Kelly v. Natoma Water Co., 6 Cal. 105, 
108 (1856); Davis v. Gale, 32 Cal. 26 (1867); Schulz v. Sweeny, 19 Nev. 359, 11 
Pac. 253 (1886). : 

587 For example, Cat. Stat. 1913, p. 1012, §§ 15 and 17; Lorp’s Ore. Laws, § 6673. 
See the present writer’s WATER RIGHTS IN THE WESTERN STATES, 3 ed., § 55. 
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(the riparian owners) to prevent both from taking any; or where 
two parties seek to store the same flood water, subject to the para- 
mount right of a third person (the landowner upon whose land 
they occur) to prevent floods gathering there; or where two rival 
appropriators contend over a ditch upon a third person’s land, 
subject to a paramount right of the third person (the landowner 
whose land is crossed) to oust both of them. Between the adver- 
saries (subject to the paramount right of the third person, should 
he assert it) there exists in this way a “possessory right,” resting 
upon the principle, expressed in various ways, that jus tertii 
cannot be set up, or that possession is nine points of the law, or 
that possession is presumptive title against everyone but the para- 
mount owner. In the mingled flow each riparian owner (except as 
against the producer of the artificial part of it stopping it above 
the point of mingling) is possessed, as incident to his riparian estate, 
of the whole flow, subject to a further exception in every other 
riparian owner to make a reasonable riparian use of it; in the case 
where the adversaries claim as rival appropriators by priority, each 
appropriator is in the same way possessed of so much as he ap- 
propriates, subject to no second exception, but only to the excep- 
tion of the artificial flow’s producer. While all receive it as a gratu- 


ity, that it is a gratuity can be set up only by him who gives it; 
among those receiving it, none can invalidate another’s interest 
in it on the ground of its gratuitous existence without in the same 
breath invalidating any claim he might set up to it himself. 


VII 


The following would seem to result from the foregoing discussion 
concerning the rights of the party (and his privies) who brings 
water from First River, and, after passing it through his works, 
discharges it into Second River: 

(1) He may change the flow of water from his works into Second 
River or stop it entirely, if he does so above the point where the 
water leaves his works or the boundary of his land, or above the 
point of mingling,®* unless the new condition is inherently perma- 
nent and has been suffered by-him to continue long enough to 





58 No attempt has been made in this paper to examine into the distinction, if any 
there be, between the places thus indicated. 
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raise a dedication thereof to the community (if any) using it 
below.*® 

(2) He may also in exceptional cases let the water go down 
Second River and then retake it from others below his works if the 
intention so to recapture it was part of his original project, and 
has not been lost by unreasonable delay; but usually such inten- 
tion does not exist, or is an afterthought or has been lost by delay, 
so that usually he will have no such right. 

(3) While the paramount consideration is that the producer 
owns and controls the source of supply, yet among all the rest of 
the world except him and his privies, the mingled flow follows the 
usual law of watercourses as a single flow, and it is immaterial be- 
tween them how that flow came to be. Subject to the producer’s 
paramount title, riparian owners on Second River have riparian 
rights in the mingled flow, and successive appropriators have rela- 
tive priorities therein, upon the same rules of law that apply for 
riparian owners or successive appropriators of natural water 
supplies. 

Samuel C. Wiel. 


San Francisco, CAL. 


% This is doubtful, and the chance of its application would be still less if he should 
notify the parties below that no dedication is intended. 
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THE UNIFORM PARTNERSHIP ACT—A REPLY 
TO MR. CRANE’S CRITICISM! 


Ms JUDSON A. CRANE has written in the June number of 
the HarvarpD LAw Review an article entitled “The Uniform 
Partnership Act — A Criticism.” * This Act was approved by the 
Conference of Commissioners on Uniform State Laws on October 
14,1914. It has already been adopted in Pennsylvania and Wis- 
consin. Mr. Crane makes the following criticisms of the Act: 

First. That it is not drawn on the theory that a partnership is 
a legal person. 

Second. That though the intention of the draftsmen was ap- 
parently to proceed on the aggregate theory, the Act does not ex- 
plicitly adopt either the entity or the aggregate theory of the nature 
of a partnership. _ 

Third. That there is no section on Fraudulent Conveyances. 

Fourth. That certain sections of the Act, which he indicates, are 
defective. 


The writer will here discuss these criticisms in the order given; 
and first: 


THE NATURE OF A PARTNERSHIP 


Sec. 6 (1) of the Act defines a partnership as “An association 
of two or more persons to carry on as co-owners a business for 
profit.” This definition is not in accord with the idea of those who ~ 
believe that a partnership should be regarded as an entity endowed 
with a legal personality distinct from the legal personalities of the 
partners. Mr. Crane admits that the theory which makes the 
partnership a legal person is not the theory of our common law.’ 
Though he strongly condemns the commissioners for not drafting 
the Act on the theory that a partnership is a legal person, he does 
not state in his article his reasons for believing in the theory, nor 





1 Limitation of space has made it impossible to treat in this article of the advan- 
tages resulting from the general adoption of the Act. I have set forth these “advan- 
tages” as they appear to me in an article in the Yale Law Journal for last June, 
entitled “The Uniform Partnership Act,” 24 YALE L. J. 617. , 

2 28 Harv. L. REv. 762. ’ 28 Harv. L. REv. 766, n. 35. 
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tell us why they should have discarded the aggregate theory which 
is the one on which our courts have generally proceeded. He does, 
however, make three statements, which he supports either by the 
citation of authorities or legal rules, from which he concludes that 
courts have been consciously or unconsciously tending toward the 
legal-person theory, while legislators, dealing with a partnership 
incidentally, treat it as a legal person. 

The fundamental importance of a correct theory of the nature of 
a partnership to all partnership law warrants, before specifically 
discussing these statements and conclusion, as full a discussion of 
the subject as the necessary limits of space allotted to this article 
will permit. 

In the first place the reader anxious to determine for himself 
whether the Uniform Law Commissioners made a mistake in not in- 
corporating in the Act the theory that a partnership is a legal 
person, should see clearly the question at issue. He is also entitled 
to have called to his attention the reasons which induced the com- 
missioners, after first directing their Committee on Commercial 
Law to draft the Act on the theory that a partnership is a legal 
person, to return to the dominant theory of our common law; a 
final determination made on the unanimous advice of the group of 
writers, teachers, and other experts on partnership law called by 
the Committee on Commercial Law to discuss the very question 
raised by Mr. Crane — the legal theory of the nature of a partner- 
ship to be adopted by the draftsmen of the Act. 

It will perhaps tend to clarify the question at issue if reference 
is made to certain things on which there can be general agreement. 

A business is a series of acts directed in a certain manner toward 
a definite end. We say that A. and B. are in partnership as dry 
goods commission merchants, by which we mean that they have 
associated themselves together to obtain a profit by selling the 
goods of a certain class of manufacturers on commission. As with 
any other partnership, A. and B. in association have a group of ac- 
tivities distinct from their other activities. A. may also be engaged 
in other businesses by himself or with others; so also may B.; 
while in any event each carries on activities which form no part 
of their mutual business as dry goods commission merchants. 
Or one man may, without associating himself with others, carry 
on by himself one or several distinct businesses. Engaged, for in- 
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stance, in running a hotel and livery stable, he may run them as 
one business or two. It is largely a question of how he wants to 
keep his books, and how he organizes his force of employees. 

The way in which men’s activities are grouped when they act 
by themselves or with others is a question of fact, not law. When 
two or more persons join in carrying on a business, as a matter of 
practical necessity they are ohliged to keep their activities in the 
business distinct from those activities which are not intended to 
further their mutual enterprise. Their mutual activities they may 
keep as one or divide into two or more groups. Thus A. and B. may 
form a partnership to run a hotel and a partnership to conduct, as 
a separate business, a steamboat line; or two partners in the retail 
grocery business may use their delivery wagon on Sunday to take 
their families on a pleasure excursion, or may, apart from their 
business, mutually engage in a real estate speculation. 

The reasons which induce a man to group his activities are in- 
finite. Often the grouping is imperative. A man engaged in the 
hotel and garage business may, as his real or supposed convenience 
dictates, run them as one business or two. On the other hand, the 
trustee of an estate must, if he obeys the law, group apart from all 
his other activities his activities as trustee. 

Once a man so far separates his activities in a given direction 
as to think and speak of them as being performed in a distinct 
business, he can regard himself as having relations with that busi- 
ness, and he can think of the “‘business” as possessing rights and 
having obligations. Thus he can and does speak of property as 
belonging to his business, or charge himself on the books of the 
business when he draws money for his personal use. Or the trus- 
tee, dealing with his business as trustee as distinct from all his 
other activities, may speak of the “property of the trust estate” 
or of the “estate” as owing him money for advances. In the same 
way, when two or more persons associate themselves in business as 
partners, they may properly speak of the partnership property, 
and of themselves as indebted to or as being owed by the partner- 
ship. The language is appropriate, because the separate grouping 
of the activities mutually carried on toward a definite end is a 
fact, just as the separate grouping of the activities of a man as a 
trustee of an estate is a fact. 

The illustrations just given show that any group of activities, 
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whether carried on by one person or many, by the very fact that 
the activities are grouped becomes an entity. For the best, indeed 
perhaps the only practical definition of an entity, is — phenomena 
grouped in the mind as possessing a common attribute not had by 
other phenomena. Thus a business regarded by the owner or 
owners as distinct from all their other activities is an entity, 
because all the acts done in it — that is, all the phenomena of the 
group — have this in common, that they are performed or di- 
rected by the owner or owners of the business to obtain, in a given 
manner, a profit. 

Just as it is true that man can and does as a matter of fact create 
entities by dividing his activities into groups, so it is also true 
that one man — barring certain rare abnormal instances of dual 
personality — has but one personality. Indeed this concept of 
the oneness of personality is bound up in our concept of a man. 
The trustee and the same man conducting his private business has 
one and the same personality. Because he carries on two businesses 
he does not thereby become two persons. Men who associate 
themselves to carry on a business in partnership, and who so 
carry it on, do not create a personality distinct from their own 
separate personalities. 

That man groups his activities must indeed group them — 
and that normally one man has one personality, and that a group 
personality distinct from the personalities of the individuals 
forming the group is a figment of the imagination, are facts, not 
legal theories.* On the other hand, it is necessary that the law 
should have a theory of legal personality. The law may take the 
position that one person in fact can have but one legal personality, 
or that he may have many: a separate legal personality for every 
separate group of his activities, for each business he conducts as a 
distinct business, for domestic concerns, and for each separate 
trust. The legal theory that a man is one legal person, even though 
he may engage in several distinct lines of activity, has this in its 





4 Dr. Otto Gierke, the eminent German jurist, affirms that groupconsciousness, or 
group personality distinct from the separate consciousness or personalities of the 
individual members of the group, does in fact exist. See Die Genossenschaftstheorie 
und die Deutsche Rechtsprechung, Kapitel II, 141. In this country, as far as the 
writer is aware, all advocates of the legal-person theory of partnership admit that a 
group personality is no more a reality than a composite picture is a picture of a real 
person. 


er on PA a I - - 








162 HARVARD LAW REVIEW 


favor — the theory corresponds to the facts. The theory that one 
person may possess a dual legal personality, or the theory that a 
group of persons may possess a legal personality distinct from the 
legal personalities of the members of the group, are based on the 
assumption that one man acting in two capacities is two persons, 
not one person. This assumption does not correspond to fact. It is 
a legal fiction and, like other legal fictions, should not be resorted 
to unless it can be shown that justice cannot be done without the 
adoption of the fiction. 

From what has been said it will be seen that the issue between 
Mr. Crane and the Commissioners on Uniform State Laws is not 
whether a partnership is or is not an entity. It is an entity, be- 
cause the activities of the partners as partners are separate from 
their other activities. The issue is whether the group of activities 
carried on by the partners should be regarded as being carried on 
by them — which is the actual fact — or as being carried on by a 
legal personality distinct from the legal personalities of the part- 
ners. ‘Thus under the aggregate theory the partners own in com- 
mon the partnership property, and they are all joint principals 
in partnership transactions. Under the legal-person theory the 
partnership legal person owns the partnership property, and the 
partners are merely its agents. 

This being the issue, the reasons which led the commissioners to 
decide in favor of the theory on which the present Uniform Part- 
nership Act is drawn will be briefly stated. 

When the commissioners first decided to draft a Partnership 
Act they directed their Committee on Commercial Law to draft 
the act on the theory that a partnership is a legal person. The main 
reason for this direction is not mentioned by Mr. Crane, though 
at the time it apparently formed an overwhelming argument in 
favor of the theory. There exists in the common law an almost 

| hopeless confusion, both in theory and practice, on all questions 
connected with the rights of a partner and the separate creditors 
of a partner in partnership property. The common law started 





5 Compare, for instance, the following cases: Heydon v. Heydon, 1 Salk. 392 (1693); 
Eddie v. Davidson, Douglas 627 (1781); Taylor v. Fields, 4 Ves. Jr. 396 (1799); Doner 
v. Stauffer, 1 P. & W. (Pa.) 198 (1829); Phillips v. Cook, 24 Wend. (N. Y.) 388 (1840); 
Washburn ». Bank of Bellows Falls, 19 Vt. 278 (1847); Nixon v. Nash, 12 Oh. St. 
647 (1861); Menagh v. Whitwell, 52 N. Y. 146 (1873); Case v. Beauregard, 99 U. S. 
119 (1878); Harney v. First Nat. Bank, 52 N. J. Eq. 697, 29 Atl. 221 (1894). 
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with the proposition, in substance enunciated by Lord Holt in the 
celebrated case of Heydon v. Heydon,® that partners are co-own- 
ers of partnership property holding as joint tenants. If the part- 
ners are joint tenants, then all the legal incidents of joint tenancy 
apply. The separate creditor of the partner can levy on partner- 
ship property. The sheriff can sell the partner’s interest and de- 
liver the goods to the purchaser. The purchaser becomes tenant 
in common with the remaining partners. While the purchaser 
cannot dispose of the interests of the remaining partners in the 
property, he can retain possession of the property. All this is 
what happened in the case referred to. Now each partner, by recog- 
nizing the existence of a common fund for the purposes of the busi- 
ness, impliedly agrees with his partners not to touch that fund for 
his own separate purposes until all obligations incurred in their 
mutual enterprise are satisfied. Therefore, the results of regard- 
ing the partners as co-owners of partnership property holding as 
joint tenants are that the separate creditor of the partner has rights 
over partnership property which his judgment debtor does not 
have; he can take possession of the property for a non-partnership 
purpose, and he can assign the partner’s right in the specific 
partnership property for a non-partnership purpose. These re- 
sults are manifestly unfair to the other partners, and various de-: 
vices have been resorted to in different jurisdictions to avoid them. 
All these devices have one object: to keep the partnership prop- 
erty intact until the partnership creditors are paid and the other 
partners receive their shares in the partnership property. In spite 
of the efforts of the courts of equity and common law toward this 
end, as well as much tinkering with the subject by the legislature, 
the confusion of theory and practice is still so great as to produce 
in many states real injustice.’ 

6 1 Salk. 392 (1693). 

7 Thus, in Pennsylvania, prior to the adoption of the Uniform Act, the sheriff, at 
the instance of the separate judgment creditor of the partner, would levy on the 
debtor partner’s interest in the specific partnership property attached, and sell this 
“interest,” the purchaser having a right to a bill in equity to obtain, not what the 
sheriff had sold, which was the debtor partner’s interest in specific partnership prop- 
erty, but the debtor partner’s interest in the business of the partnership. See Act of 
April 8, 1873, Pepper & Lewis Dic. or Laws, 5620. Besides its inconsistency, the 
practical injustice resulting from this procedure was that it required a sale of the 


debtor partner’s interest in the partnership before an account was had to ascertain 
the value of the interest. Possible purchasers, being offered something whose value 
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While the majority of the recorded cases discuss the rights of 
the creditor of the separate partner, or in other words the involun- 
tary assignment of the partner’s rights in specific partnership prop- 
erty, a similar confusion exists in the language employed by the 
courts in the comparatively few cases to be found in the books, 

‘which discuss the right of the assignee of the partner where the 
assignment has been a voluntary act on the part of the partner.® 
A Partnership Act which did not end these confusions, and provide 
the law with a clear and practically satisfactory statement of the 
rights of a partner in specific partnership property, would fail 
in its main purpose. 

In 1902, when the commissioners determined to draft a Part- 

nership Act, the confusion-which exists in our case law in respect 
to the rights of a partner in specific partnership property was 
manifest. It was also equally manifest that the legal-person theory 
of a partnership avoids this confusion, besides giving to the assignee 
of a partner, and the separate creditor of a partner, the rights, and 
no more than the rights, to which they are respectively entitled. 
If a partnership is a legal person, a separate creditor of a partner 
cannot levy on partnership property. He may, however, by a bill 
in equity, or by garnishee proceedings, attach the interest of the 
partner in the partnership. Again, under that theory, while the 
assignee of a partner’s interest in the partnership does not obtain 
any right to partnership property, he does secure the beneficial 
_ interest of the assigning partner in the partnership business. Since 
avoiding the confusion in respect to the rights of the partners in 
specific partnership property was the chief concern of the com- 
missioners, it is not to be wondered at that it was not difficult to 
convince them that they should instruct their committee and its 
draftsman, the late Dean Ames, to draw the Act on the theory 
that a partnership is a legal person. 

In the two drafts submitted by Dean Ames, he defined a part- 





was highly speculative, usually refused to bid, with the result that the interest was 
bought in by the judgment creditor. 

8 Compare Cayton ». Hardy, 27 Mo. 536 (1858); Drake v. Thyng, 37 Ark. 228 
(1881); Wilcox v. Jackson, 7 Colo. 521, 4 Pac. 966 (1884); Osborne v. Barge, 29 Fed. 
725 (Circ. Ct. N. D. Ia. 1887); McNair v. Wilcox, 121 Pa. St. 437, 15 Atl. 575 (1888); 
Freeman v. Abramson, 30 Misc. 101, 61 N. Y. Supp. 839 (1899), with Blaker v. Sands, 
29 Kan. 551 (1883); Arnold v. Stevenson, 2 Nev. 234 (1866); Sutlive v. Jones, 61 Ga. 
676 (1878). 
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nership as ‘‘a legal person formed by the association of two or more 
individuals for the purpose of carrying on business with a view to 
profit.” ® These drafts were not fully discussed, because of the 
objection that the constitutions of some states made a legal but 
non-natural person a corporation. The commissioners, however, 
finally determined to proceed with the attempt to draft the Act 
on the legal-person theory, apparently taking the position that this 
constitutional objection could be overcome, or at least would not 
prevent the adoption of the Act in more than a few states. 

On Dean Ames’ death the task of preparing a draft act on the! 
legal-person theory of partnership devolved on the writer. He 
found that his first problem was to determine the relation of the 
partners and the persons having claims on the partnership. For 
instance, in a partnership contract, are the partners parties to that 
contract or are they sureties or guarantors, or have they only a 
contract with the partnership to supply the partnership with suf- 
ficient funds to meet any obligation arising out of the contract? 
Again, suppose one of the partners in carrying on the partnership 
business injures a third person, have the other partners any di- 
rect liability to the person injured, or is the only obligation of the 
partners an obligation to the partnership to supply it with suf- 
ficient funds to meet the liability arising out of the injury? 

In preparing the draft the writer was obliged to discard the idea 
that the partners were co-principals with the partnership in all 
partnership transactions. The whole idea leading to the adop- 
tion of the theory is that the partnership, not the partners, is 
cafrying on the business. If the partners must still be regarded 
as co-principals it may well be asked: are not the problems of 
partnership sufficiently complicated without creating another 
person who must be regarded as participating in all partnership 
acts, and be made with the partners a party in all actions arising 
out of partnership transactions? It was also impracticable to re- 
gard the partners as merely sureties on all partnership contracts, 
declaring their liability with the partnership to be joint or joint 
and several, or to regard the partners as guarantors, because either 
of these solutions left the liability of the partners for partnership 
torts still to be provided. He was impelled, therefore, to conclude 





® First and Second Draft, Sec. 1. 
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that the only practical solution under the legal-person theory was 
the one to which all of the advocates of that theory to whom he 
has talked adhere — namely, that the partner should be regarded 
| as a contributor to the partnership and as having an obligation to 
the partnership to furnish it with the necessary funds to meet its 
obligations to third persons, but that those having claims against 
the partnership have, as such claimants, no claims against the 
partners. In these conclusions he followed Dean Ames, who, in 
his two drafts, also regarded the partners as “contributors to the 
firm” and apparently without direct liability for partnership ob- 
ligations.!° No sooner had the relations, under the legal-person 
theory, of the legal person, the partners, and the partnership cred- 
itors been made plain, than the practical difficulties of the theory 
became apparent. Under the legal-person theory, unless we are will- 
ing without apparent object to still further complicate all questions 
by making the fictitious legal person a co-principal with the part- 
ners in all partnership transactions, creditors of the partnership 
are not creditors of the partners. A judgment against the part- 
nership is not a judgment against any partner, and the judgment 
creditor cannot levy on the separate property of a partner; he 
must first exhaust partnership property, and then attach the claims 
of the partnership against the partners as contributors by new legal 
or equitable proceedings. And it is proper to emphasize here that to 
adopt the legal-person theory changes existing law in a matter 
of vital importance, because the theory itself is based on an as- 
sumption false in fact, namely, that third persons dealing with a 
partnership do not deal directly with the partners as principals. 
They do. Partnership creditors are not persons who have trusted 
primarily a partnership fund of the sufficiency of which the part- 
ners are guarantors; they have trusted the partners as individuals 
with the reputation of possessing property and conducting a suc- 
cessful business. The relative amount of the property held in 
joint or separate ownership is not taken into consideration. To 
say that business men dealing with a partnership trust primarily 
the joint property of the partners, and secondarily their separate 





10 In both his drafts he required the firm to be sued in the firm name. (See First 
Draft, Sec. 5 (4); Second Draft, Sec. 4 (4)). The judgment creditor had to exhaust 
firm assets before obtaining the right by legal or equitable process to levy on separate 
property. 
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property, is to make a statement which every person who has ever 
been called upon to advise in transactions with partnerships knows 
to be false. 

When the writer perceived these inevitable results of the legal- 
person theory and recognized that the theory was, in last analy- 
sis, based on an assumption which did not accord with business 
practice, he felt, as he still feels, that the Commissioners on Uni- 
form Laws would never adopt a partnership act on the legal-person 
theory of partnership and that they should not do so. He believes 
that if the difficulties and confusions of our existing partnership 
law cannot be solved without the adoption of a theory which leads 
to such results, it would be better not to have any act. 

Another, though minor difficulty, encountered in drafting an act 
on the legal-person theory of partnership was the necessity, or 
rather great desirability, under that theory, of some efficient 
system for the registration of all partnerships. If a partnership is 
a legal person it should only be sued under its name." To ascer- 
tain beyond possibility of dispute what that name is, every part- 
nership doing business in the state should register its name in a 
public office.” To enforce this requirement some penalty for its 
violation is necessary. The only practical penalty is the provision 
that until registration the partnership cannot maintain any action. 
Entirely apart from the fact that the sanction is only partly effec- 
tive, as an unregistered partnership could nevertheless maintain 
a suit in the federal courts,” and also apart from the practical dif- 
ficulty arising out of the dislike in this country of registration 
systems for business associations, unless the necessity is clearly 
demonstrated, the whole idea that all common-law partnerships 
should be registered is based on the assumption that partners 
always know, or ought to know, that they have formed a part- 
nership. This is another assumption that does not correspond to 
fact. Persons who form a business association in which they are 
co-owners of the business form a partnership, unless they organize 
under a statute providing for a special kind of association. Owner- 
ship involves control. It is impossible to state that this or that 





11 Dean Ames’ drafts contain an express provision to this effect. First Draft, 
Sec. 5 (4); Second Draft, Sec. 4 (4). 

2% First Draft, Sec. 6; Second Draft, Sec. 5. 

3 Jn re Farmers’ Supply Co., 170 Fed. 502 (1909). 
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power makes the man who possesses it an owner or co-owner of a 
business. Any one of an infinite variety of combinations of fact 
shows an ownership of a business. Again, no matter how many times 
courts pass on the question of whether under the facts presented a 
partnership has been formed, new cases will constantly arise in 
which, though the contract between persons alleged to be partners 
is known, it will nevertheless be impossible to say positively whether 
the courts will or will not declare that the contract makes the 
parties to it partners. A hundred and fifty years of recorded litiga- 
tion in our courts should be sufficient to convince anyone that in 
many cases it is not practicable to determine. without a court de- 
cision whether a partnership has been formed or not.“ A. may 
make a contract with B. which will give A. so much control over B.’s 
business as to make the business A. and B.’s, and A.and B. partners, 
although neither A. nor B. intended A. to become unlimitedly liable 
for the debts of the business or knew that he was a partner until 
a court so decide. Again, two or more persons may form a com- 
mon-law partnership, though they believe they have formed 
another kind of business association because they have failed to 
comply with the requirements of the statute under which the other 
kind of association must be organized.” 

At present the cases in which the question of partnership or no 
partnership is presented, are those in which the person who has 
dealt with what he alleges to be a partnership is trying to hold 
someone liable for the debts of a business who denies that he is a 
partner. The question is raised in order that justice may be done 
to the creditors of a business. If, however, we should adopt the 
legal-person theory of partnership, and as a consequence require 
all partnerships to be registered and each partner to sign the reg- 
istration certificate, the question whether a partnership did or 





4 The interested reader who desires to convince himself of the practical difficulty 
of determining in many cases whether a partnership does or does not exist should read: 
Grace v. Smith, 2 Wm. Bl. 998 (1776); Waugh ». Carver, 2 H. BI. 235 (1793); Wil- 
kinson v. Frasier, 4 Esp. 182 (1802); Dunham ». Rogers, 1 Pa. St. 255 (1845); Holmes 
v. Old Colony R. R. Co., 5 Gray (Mass.) 58 (1855); Mollwo, March & Co. ». Court of 
Wards, L. R. 4 P. C. 419 (1872); Eastman v. Clark, 53 N. H. 276 (1872); Pooley 2. 
Driver, L. R. 5 Ch. Div. 458 (1876); Hart v. Kelley, 83 Pa. St. 286 (1877); Beecher 
v. Bush, 45 Mich. 188, 7 N. W. 785 (1881); Hackett v. Stanley, 115 N. Y. 625, 22 
N. E. 745 (1889); Estabrook v. Woods, 192 Mass. 499, 78 N. E. 538 (1906). 

% Fourth Street Nat. Bank v. Whitaker, 170 Pa. St. 297, 33 Atl. 100 (1895); Mc- 
Lennan v. Hopkins, 2 Kan. App. 260, 41 Pac. 1061 (1895). 
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did not exist could be raised by many defendants to delay just claims. 
For example: A. and B. havea contract in regard to what both re- 
gard as A.’s business. Under this contract it is doubtful whether 
they are or are not partners. A., in carrying on the business, en- 
ters into a contract with C. by which C. is obligated to pay a cer- 
tain sum. C. refuses to pay and A. brings suit. C. could defend 
on the technical ground that A. and B. are partners carrying on 
business under the name of A., that the obligation is a partnership 
obligation, and that the partnership is not registered. The case 
could not proceed until this doubtful and often most difficult 
question is determined, and if it is determined that a partnership 
exists, there will be still further delay, at least until the formalities 
of registration are complied with." 

Again, to require the names of all partners to be registered 
before the partnership is allowed to begin or maintain an action, 
as is done by the advocates of the legal-person theory,!’ assumes that 
partners who allow one of their number to be secret and inactive 
— that is dormant — are acting wrongfully and should be punished. 
To regard the dormant partner as a wrongdoer and his partners 
as wrongdoers, makes a radical change in the law. So far is 
existing law from regarding the dormant partner as a wrongdoer 
that an exception is made in his favor; he is not held liable for 
contracts made in the partnership name after his retirement, al- 
though no notice of dissolution has been published. It is submitted 
that the attitude of our common law toward the undisclosed prin- 
cipal generally, of which its attitude toward the dormant part- 
ner is an example, is sound. By remaining dormant he has not 
deceived others to their disadvantage. The active partner or 
partners have declared that they will be liable for the perform- 
ance of the contracts, and they are liable. If another principal 
is discovered, he also can be held liable; not because he has 
deceived anyone by remaining dormant, but because he is an 





16 In the drafts submitted to the Commissioners on Uniform State Laws by Dean 
Ames, he provided that no suit could be “begun or maintained” until the registration 
requirements were complied with. This apparently would require a new suit to be 
brought in the supposititious case given in the text if the court should hold that A. and 
B. were partners. Had the word “begun” been omitted, thus prohibiting merely the 
maintaining of a suit by an unregistered partnership, registration would apparently 
remove the bar to the continuance of the suit. 

17 First Draft, Sec. 6 (5); Second Draft, Sec. 5 (5). 
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owner of the business in the carrying on of which the contract 
was made. 

In view of the impractical and unjust effect on the rights of 
partnership creditors to which the legal-person theory inevitably 
leads us, as well as the minor difficulties in respect to the estab- 
lishment of an efficient system of partnership registration to which 
reference has been made, the writer tried to ascertain if the diffi- 
culties and confusions which all admit exist in our present law could 
not be overcome without adopting that theory. These difficulties 
and confusions, as has been pointed out, largely center around the 
nature of a partner’s rights in specific property. As we have seen, 
Lord Holt held in effect that partners were co-owners of partner- 
ship property, holding as joint tenants. It is evident that the first 
assumption is a fact. Partners are co-owners of partnership prop- 
erty. But why the legal theory that the incidents of this co-owner- 
ship are the incidents of joint tenancy? Joint tenancy is not the 
only form of co-ownership known to our law. Even at the time of 
Lord Holt, tenancy in common, joint tenancy, and co-parcenary, 
each with different legal incidents, were recognized forms of co- 
ownership. To use Hearn’s definition, which Mr. Crane quotes: 
‘Ownership is merely a collective term denoting the aggregate of 
several independent rights.” 1* The kind of ownership is deter- 
mined by the legal incidents or rights in relation to the property 
which the law recognizes as existing in the owner. There can be 
as many kinds of ownership, joint or several, as there are possible 
combinations of rights in relation to property. It is true that joint 
tenancy has the incident that on the death of one co-owner his 
rights of control pass to the surviving tenants, and it is also true 
that this legal incident is adapted to the practical needs of the 
situation which arises on the death of a partner. But nothing shows 
more clearly than the decision of Lord Holt that other legal in- 
cidents of joint tenancy are not adapted to partnership property. 
If applied, these other legal incidents produce great injustice. 
This is not to be wondered at, because each form of co-ownership 
known to our law had its origin in some economic, social, or political 
necessity. Joint tenancy, whatever its origin, did not arise out 
of the custom of persons combining their property to carry on a 





18 HEARN, LEGAL RiGHTs AND DUTIES, 186. 
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business. It would, therefore, be an extraordinary coincidence 
if the legal incidents of the tenancy were suited to the needs of 
the partnership relation. But if the law recognized the legal in- 
cidents of joint tenancy because those incidents were once adapted 
to the needs of some holders of land as co-owners, why should we 
not to-day give to partnership co-ownership the legal incidents 
which are adapted to the partnership relation? Or to state the 
question in the form of a proposition: Persons become co-owners of 
property as partners to further the ends of the partnership and 
the law should attach to their co-ownership legal incidents fitted 
to the partnership relation. 

Acting on this principle the writer prepared a draft of a part- 
nership act on the so-called aggregate or common-law theory of 
partnership, treating the partners, not as joint tenants, but as co- 
owners of the partnership property holding by a distinct tenancy 
which he called tenancy in partnership. To this tenancy in part- 
nership he gave those legal incidents which seemed to correspond 
to the understanding of partners and promote partnership as a 
practical form of business organization. He then submitted the 
draft which he had drawn on the legal-person theory, and this 
other draft, to the Committee on Commercial Law of the Com- 
mission on Uniform State Laws, suggesting that the two drafts, 
as two distinct methods of meeting what were acknowledged as 
existing difficulties of our partnership law, be first referred by the 
committee to a conference of persons who could, because of special 
experience, be fairly called experts.!? The committee adopted this 
suggestion and invited, besides lawyers in general practice known 
to have large experience in advising partnerships, all the writers 
on partnership in the United States, as well as the teachers of 
partnership in the leading law schools of the country, to meet with 
the committee in Philadelphia. The invitation was generally 





19 The two drafts, Drafts 3 and 4, are usually referred to in the Reports of the Con- 
ference of Commissioners of Uniform State Laws as Draft B, the one drawn on the 
legal-person theory, and Draft C, the one drawn on the theory thereafter adhered to 
in the subsequent drafts and which is embodied in the present Act. In the pamphlet 
in which these two drafts are printed there is also printed as Draft A the second or 
last draft submitted to the commissioners by Dean Ames. This second draft of 
the Act is sometimes referred to in the reports of the conference as Draft A. In 
preparing Drafts B and C the writer had the advantage of the assistance of Mr. 
James B. Lichtenberger of the Philadelphia bar. 
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accepted and the meeting was held in the spring of 1911. With 
one exception, all the teachers of partnership in our leading law 
schools were present, as well as all the prominent writers on the 
subject, besides several lawyers of large practice. The confer- 
ence lasted two days.”” At its conclusion those present unanimously 
recommended that the commissioners should draw the Act on 
the common-law or aggregate theory of partnership, treating the 
partners as holding partnership property by a peculiar tenancy to 
which should be given those legal incidents which now appear in 
the Uniform Act. 

It is a significant fact that, with one exception, all those called to 
the conference had at one time believed that our law should adopt 
the legal-person theory of partnership.” Several came to the meet- 
ing still believing that the Act should be drawn on that theory. 
The change in opinion which made possible the unanimous vote 
in favor of the theory underlying the existing Uniform Act was, 
in the main, due to three causes: ; 

First. The realization that to draft a partnership act on the 
legal-person theory of partnership was not to express in statutory 
form the law of partnership which had grown up in our courts, 
but in effect to abolish much of our existing partnership law and 
substitute in its place radically different legal principles affecting 
this important business association. 

Second. The perception that the legal-person theory not only 
rests on. the fiction of group personality, but also on an assump- 
tion that business men in dealing with a partnership do not 
consider themselves as dealing directly with the partners, an as- 
sumption which is directly contrary to the fact; together with the 
perception that there were unforeseen practical difficulties in 
working out under that theory the rights of the partnership 
creditors. 

Third. The belief resulting from an examination and discussion 
of the draft prepared on the aggregate theory submitted, that the 
worst of existing difficulties and confusions in our partnership 





20 To the best of the writer’s recollection all, or practically all, the arguments in 
favor of the legal-person theory given by Mr. Crane in his article, as well as several 
others, were fully thrashed out to what seemed to those present a satisfactory con- 
clusion. 

21 Mr. George Wharton Pepper of the Philadelphia bar. 





THE UNIFORM PARTNERSHIP ACT 173 


law — the rights of partners in specific partnership property — 
could be overcome by getting rid of the idea that partners hold, 
partnership property as joint tenants with modifications and | 
giving to the co-ownership incidents which fit in with the objects 
leading business men to form partnerships. 

It should also be added that those with the largest practical 
experience present were opposed to regarding the partnership as 
a “legal person”’ because of the effect of the theory in lessening the 
partner’s sense of moral responsibility for partnership acts. 

The Committee on Commercial Law reported the result of the 
special conference to the Conference of Commissioners. The 
discussion before the Conference was largely a repetition of that 
before the meeting of experts. Thereafter the commissioners 
proceeded on the theory of the present Act. In Section 25 the 
partners are stated to be co-owners of partnership property, 
holding as tenants in partnership. The legal incidents of this 
tenancy as set forth in the Act may be summed up as follows: A 
partner has a right to possess specific partnership property for a 
partnership purpose, and for a partnership purpose to assign his 
rights in it in connection with the assignment of the rights of 
his partners; but he has no right or even power to assign his 
rights in specific partnership property separately from the rights . 
of his partners, and therefore his creditors have no power to levy 
on or sell such rights. On the death of a partner his rights in 
specific partnership property pass to the surviving partners — 
or if he is the last surviving partner, to his executor — and are not 
subject to dower, courtesy, or allowance to widows, heirs, or next 
of kin. It is submitted that these legal incidents correspond to 
the practical necessities of the partnership relation, and that with 
the straightening out of the chief confusion in our existing law of 
partnership — the rights of the partner in specific partnership 
property — the chief reason for the adoption of the legal-person 
theory disappears. 

Mr. Crane does not deny that the difficulties heretofore surround- 
ing a partner’s rights in specific partnership property are solved by 
the Act as drafted. Indeed, in his second criticism, which is that 
the Act does not explicitly adopt either the aggregate or legal- 
person theory, he declares that Section 25, as well as other sections 
of the Act in which existing confusions are corrected, produces its 
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good results because its provisions show an adoption, though 
an unconscious adoption, of the legal-person theory. 

Having stated the reason why the commissioners have embodied 
in the Uniform Act the prevalent common-law or aggregate theory 
of the nature of a partnership, let us examine the three arguments, 
or rather statements, advanced by Mr. Crane in his article tending 
to favor the legal-person theory. These are: 

First. That while the majority of textwriters and courts pro- 
ceed on the aggregate theory in dealing with many problems aris- 
ing out of partnership transactions, courts have in numerous cases 
been forced to accept and apply the entity (legal-person) theory.” 

Second. That there are decisions not expressly based on the en- 
tity (legal-person) view of the nature of the partnership, but not 
to be reconciled with any other view, and therefore unconsciously 
applying it.” 

Third. That legislators having occasion to deal with the part- 
nership incidentally, while legislating for some purpose other than 
that of codifying the law of partnership, naturally treat the part- 
nership as a legal person, the subject of rights and duties like a 
natural person or corporation.” 

From the first two propositions he concludes, that “the courts 
have been consciously or unconsciously tending toward the entity 
(legal-person) theory, and it is not unreasonable to expect that it 
may be eventually openly accepted and consistently applied, if 
courts are not hindered in so doing by legislation.” 

Whether the conclusion is warranted from any two or all of the 
statements is immaterial unless the statements themselves are 
warranted by the facts. In order to ascertain this the evidence in 
their support given by Mr. Crane must be examined. 

The only evidence given in support of the first statement, that 
to solve many problems arising out of partnership transactions 
the courts have been forced to accept the legal-person theory, is 
the citation of a number of cases in which Mr. Crane says: “the 
courts for the purpose of reaching their decisions avowedly recog- 
nize the partnership as a legal person.” * He does not give the 





2 28 Harv. L. REv. 766. % Ibid., p. 767. * Ibid., p. 768. 

% Ibid., p. 766. He also cites a statement of Jessel, M.R., made in the course of 
his opinion in Pooley ». Driver, L. R. 5 Ch. Div. 458, 476 (1876): “You cannot grasp 
the notion of agency, properly speaking, unless you grasp the notion of the existence 
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facts of the cases cited. When they are examined it is found that 
while the courts deciding the cases, in whole or in part, base their 
conclusion on the legal-person theory, the cases themselves fall 
into two classes: first, those in which the same conclusion as that 
arrived at by the court can also be reached under the aggregate 
theory as set forth in the provisions of the Uniform Act; and second, 
those in which the conclusion, due solely to the conscious adoption 
of the legal-person theory, is inequitable and unjust. The result 
of this analysis of the cases cited by Mr. Crane, if correct, not only 
destroys the statement in support of which they were cited, but is 
in itself a strong argument against regarding the partnership as an 
artificial legal person. The writer has, therefore, set forth in a 
note the facts of each case cited so as to enable the interested 
reader to judge for himself the correctness of his conclusions.™ 





of the firm as a separate entity from the existence of the partners.” Jessel himself 
explains the reason for his statement by saying: “If you cannot grasp the notion of 
a separate entity for the firm, then you are reduced to this, that inasmuch as he acts 
partly for himself and partly for the others, to the extent that he acts for the others 
he must be an agent, and in that way you get him to be an agent for the other partners, 
but only in that way, because you insist upon ignoring the existence of the firm as a 
separate entity’ (p. 476). In spite of a very proper and natural respect for the 
learned Master of the Rolls, it has doubtless occurred to many readers of his opinion, 
as it has to the writer, to ask “Why not?” Why is it necessary to invent a legal 
person for whom the partner may be agent, when the fact that a man acts for himself 
as principal and as agent for his partners as his co-principals naturally results in a 
joint obligation of all the partners ? 

% Analysis of Cases Cited by Mr. Crane in Support of Statement that Courts in Deal- 
ing with Many Problems Arising Out of Partnership Transactions have been Forced 
to Accept and Apply the Legal-Person Theory of the Nature of a Partnership. 

Lacey v. Cowan, 162 Ala. 546, 50 So. 281 (1909). This was a bill in equity by the 
trustee in bankruptcy of a partner to obtain the proceeds of the sale by the partners 
of partnership property, which proceeds the complainant alleged had been fraudu- 
lently placed by the partners in the hands of the respondent. The court dismissed 
the bill for want of equity. The same result would be necessarily reached under the 
Uniform Act. A partner has no right to possess partnership property except for a 
partnership purpose (Sec. 25 (2a)). Therefore, the trustee in bankruptcy of one, but 
not all the partners, has no right to possess such partnership property for the purpose 
of using it to pay the separate debts of the partner. Again, he has no right to possess 
partnership property for the purpose of paying partnership creditors, because such use 
is in effect winding up the partnership and, while the bankruptcy of a partner dis- 
solves the partnership (Sec. 31 (5)), the partners not bankrupt have a right to wind 
up partnership affairs (Sec. 37). If the other partners consented to the trustee’s ad- 
ministering partnership property, nevertheless, under the legal-person theory there 
would be an insurmountable objection to his doing so. A trustee in bankruptcy is 
not able to administer the fund to which his bankrupt has no title for the purpose of 
paying debts which are not his bankrupt’s debts. Under the aggregate theory and 
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Mr. Crane’s second statement is that there are decisions not 
expressly based on the legal-person theory of partnership, but not 





the Uniform Act, however, the trustee with the consent of the other partners would 
be able to administer the partnership property for the purpose of paying partnership 
creditors, because partnership debts are under the Act the debts of the partners, and 
therefore the debts of the trustee’s bankrupt. And it is submitted that there is no 
equitable reason why, with the consent of the other partners, partnership property 
should not be used by the trustee of the bankrupt partner to pay his debts to his 
partnership creditors. 

Jones ». Bliss, 45 Ill. 143 (1867). A. and B. were partners. A. assigned all his inter- 
est to B., “including book accounts.” One of the book accounts was a debt due by 
A. to the partnership. Held that B. could collect this debt from A. by a bill in equity. 
The only point at issue was the intent of the parties. By “book accounts,” did they 
mean to include this account against A.? If they did, then A. had promised for a good 
consideration to pay B. the amount stated in the account, and if any technical objec- 
tion existed to its collection at law, B. should be allowed to bring a bill in equity. It 
is submitted that so far from the legal-person theory of partnership being necessary 
to the decision, it only seems to confuse the issue which, as stated, is the intent of the 
parties. If a partner indebted to a partnership does not owe the debt to himself and 
partners acting for their common business enterprise, but owes a distinct “legal 
person,” then “book accounts” of the partnership in this case necessarily include an 
account against a partner on the books. Thus the issue which should be decided by 
the real facts and intent of the parties is decided by the legal fiction of a separate 
partnership legal person. The case is only one of many, some of which are given in 
the text, by which the fiction of the legal person tends to foreclose a discussion on the 
real issue involved. 

Johnson v. Shirley, 152 Ind. 453, 53 N. E. 459 (1899). A. and B. were partners 
engaged as merchants in the sale of hardware and implements. A. entered a chattel 
mortgage “upon his individual one half interest in the stock of hardware and imple- 
ments.” Held, that this mortgage did not attach to the partnership property, but 
only to A.’s interest in the surplus remaining after the payment of firm debis. The 
same result would have been reached under the Uniform Act. Section 25 (2b) provides 
that a partner’s right in specific partnership property is not separately assignable. 
Section 26 declares that a partner’s interest in the partnership is his share in the profits 
and surplus. This interest is assignable (Sec. 27). Both under the separate legal- 
person theory, as under the Uniform Act, the only debatable question in the case cited 
is whether A. did, by attempting to execute a mortgage on one half his interest in 
partnership property, in effect mortgage one half his interest in the partnership. 

Lansing v. Bever Land Co., 158 Ia. 693, 138 N. W. 833 (1912). The Iowa Code, 
1897, § 3468, provides: “Actions may be brought by or against a partnership as 
such, or against all or either of the individual members thereof, or against it and all 
or any of the members thereof; and a judgment against the firm as such may be en- 
forced against the partnership property, or that of such members as have appeared 
or been served with notice. A new action may be brought, against the members not 
made parties, on the original cause of action.” A. and B. were partners. Suit was 
brought against the firm and judgment obtained. Execution on this judgment was 
levied on the separate properties of the partners. A bill in equity to cancel this levy 
was sustained. The case is thus one interpreting a local procedural statute. It will 
be, however, of interest to inquire whether the statute as worded is inconsistent with 
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to be reconciled with any other view, and therefore unconsciously 
applying it. In support of this statement he cites several legal 





the aggregate theory of partnership. It declares that a suit can be brought against 
the partners. This is unquestionably inconsistent with the legal-person theory. Dean 
Ames in drafting an act on the legal-person theory was consistent when he expressly 
provided that “actions upon claims in favor of or against the firm must be brought 
in the firm name.’”’ Draft 1, Sec. 5 (4); Draft 2, Sec. 4 (4). The fact that the statute 
also permits the suit to be brought in the partnership name does not make the statute 
as a whole consistent with that theory. Why should not the law provide, for purposes | 
of convenience, that persons carrying on business under a common name may be sued 
under their common name? When they are sued in their common or partnership name, 
whether judgment should be levied on the separate properties of the partners is a 
practical question, which should not be decided one way or the other because of any 
legal fiction. There is much to be said for the provision embodied in the Iowa statute 
that the judgment shall bind the separate property of those partners only who have 
appeared or been served with notice. The provisions of this statute, though perhaps 
more happily expressed, were embodied in the procedural section which was part of 
the seventh draft of the Uniform Act submitted to the commissioners. The section 
was omitted in subsequent drafts because of the policy of the commissioners not to 
embody any procedural provisions in their commercial acts. The court in the case 
under discussion are apparently convinced that a partnership is a legal entity. Con- 
sequently they interpret the words “such members as have appeared ” as if they read 
“such members as have appeared to defend in their personal capacity rather than 
as agents of the partnership” (p. 704). The remarks are dicta, but if practically 
applied are apparently calculated to do much injustice, as they appear to permit a 
partner actively to defend a suit against the partnership and yet prevent the judg- 
ment being levied on his separate property. 

Cross v. Burlington Nat. Bank, 17 Kan. 336 (1876). The court applies the well- 
known principle, that while a partner on entering a firm is not liable for prior debts, 
yet very slight testimony will be sufficient to prove an assumption by him of those 
debts. This is in entire accord with the theory on which the Uniform Act is drawn. 
That the business formerly conducted by one or more persons is now carried on by 
that same person or persons in association with a person not formerly a co-owner of 
the business, is a fact. The recognition of the fact, however, does not involve the 
assumption that the business is conducted by an artificial person. Again, the partner 
entering an established business should in the words of the court share in its (past) 
obligation as well as its property and business. Thus Sec. 17 of the Uniform Act 
changes the existing rule that an incoming partner is not liable for existing debts by 
providing that “A person admitted as partner into an existing partnership is liable 
for all the obligations of the partnership arising before his admission, as though he 
had been a partner when such obligations were incurred except that this liability shall 
be satisfied only out of partnership property.” 

Duquesne Distributing Co. ». Greenbaum, 135 Ky. 182, 121 S. W. 1026 (1909). The 
court held that a suit could be maintained against a partnership fora slander uttered by 
an agent of the firm acting for and under the direction of the partners. What this has 
to do with the theory of the legal nature of a partnership is not at first easily perceived. 
Whether an obligation arising out of a tort committed in the course of carrying on a 
business owned by two or more persons should be regarded as an obligation to be 
sued on and collected in the same manner as an obligation arising out of a contract 
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rules pertaining to partnership law which we will proceed to exam- 
ine, for convenience designating them by number. 





made in the business is an important practical question. If the partners are liable for 
the torts of their agents, why should not the obligation to pay for the injury be regarded 
in the same way as any other obligation created in the course of the conduct of the 
business? To decide the question in the affirmative it is not necessary to affirm or 
deny either that a partnership is a legal person or that it is an association of persons each 
having a distinct legal personality. The court in the case under discussion took the 
position that two persons cannot be sued jointly for the same slander, on the ground 
that the words of one are not the words of the other. The court admits that one man 
can be sued for a slander uttered at his direction by his agent. Why then, when an 
agent acts by direction of two, the two principals cannot be sued jointly is not clear. 
Having, however, created an unnecessary difficulty by taking the position that an 
agent cannot in committing the act of slander act for two jointly, they escape from 
the difficulty by the fiction that the slanderer in the case before them did not act at 
the direction of the partners, which was the actual fact, but by the direction of a 
fictitious legal person. 
Woodman v. Boothby, 66 Me. 389 (1876). I have shown in the text that this case 
does not involve the assumption that a partnership is a legal person. See page 187. 
Robertson v. Corsett, 39 Mich. 777 (1878). A. and B. owned undivided interests 
in land. They entered into business with C., the business having the use of the land. 
A. mortgaged his undivided interest in the land to D., the mortgage merely describing 
the land by metes and bounds. The issue in the case was whether certain machinery 
put in to carry on the business was so far attached to the premises as to become a part 
of it, and therefore included in the mortgage, or whether it remained partnership 
property. The court decided that this. was a question of fact depending on the intent 
of the parties. In deciding that some of the machinery was not covered by the mort- 
gage it was not necessary to decide that the partnership was a legal person. Had the 
business been conducted by A. alone, the question whether the intent was to mortgage 
the machinery would have been essentially the same — namely, was the machinery 
merely there for the purposes of the business, or was it so identified with the land as 
to be a part of it? 
| Clarke v. Laird, 60 Mo. App. 289 (1895). A., B., and C. were members of one firm; 
_A.and B.of another. The second firm sold and delivered goods to the first firm. Cred- 
itors of the second firm had the goods attached and seized. Held in an action of re- 
plevin that the attachment and seizure were unlawful. The same result would be 
reached under the Uniform Act. Sec. 25 (2c) declares that “A partner’s right in specific 
partnership property is not subject to attachment or execution, except on a claim 
against the partnership.” The existence of two partnerships is a fact. Each associa- 
tion had its property. There was no reason why goods used by A. and B. in the first 
business should not become part of the stock of the business of A., B., and C. if the 
parties so desired. Thetransfer having been effected, it is proper to speak of the goods 
as the property of the first partnership. The creditors in the attachment were not 
creditors of that partnership. To recognize two businesses conducted in part by the 
same persons as being two distinct businesses carried on by distinct associations is to 
recognize a fact. As pointed out in the text, page 161, the recognition of this fact isa 
very different thing from saying that each partnership is a separate legal person. 
Clay ». Douglas County, 88 Neb. 363, 129 N. W. 548 (1911). A statute provided 
that “The property of banks or bankers, or other companies, and merchants . . . shall 
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First. ‘A creditor holding a security given by a partner individually 
is not treated as a secured creditor for the purpose of proving against 
the insolvent estate of the firm.” 2” 





be listed and taxed in the county . . . where the business is done.” A. et al., all non- 
residents of the state, were partners. They maintained an office in Omaha, B. being 
the resident agent. B., acting for the partnership, loaned money on notes. The notes 
were made payable in Chicago, and were kept in the partnership office in that city, but 
as a matter of fact payment was made to B.in Omaha. The question at issue was 
whether the credits represented by these notes were taxable in Nebraska. It is clear 
that as the state had a right to tax these credits, the decision of the question de- 
pended on the wording of the state statutes. The court held that the partnership was 
subject to taxation on these credits although they intimated that had the notes been 
owned by a non-resident natural person such natural person might escape taxation 
(p. 366). This conclusion is reached on the ground that a partnership is an artificial 
person and that an artificial person has a residence wherever it has a place of business. 
It is submitted that to impose a tax on property owned by non-residents who happen 
to be associated in business, which would not be imposed if the business was owned by 
one person, the statutes of the state imposing no special rules in regard to the taxation 
of credits owned by partnerships, is an arbitrary and unjust result. This unjust 
result would never have been reached had it not been for the legal fiction of the part- 
nership as a separate legal person. 

Curtis v. Hollingshead, 2 Green (N. J. L.) 402 (1834). The question at issue was\ 
whether under the Attachment Act a creditor of a firm can sue out an attachment 
against a non-resident or against an absconding partner if the other partners reside 
in the state. This question the court, in an elaborate opinion, decided in the nega- 
tive. At the end of this opinion they answered an argument of counsel to the effect 
that “each partner is a debtor, and his interest in partnership effects, at least after 
the debts of the firm are paid, is his separate property, and therefore liable to be at- 
tached,” by saying that each partner is not a debtor to the whole amount of the 
partnership debt, because “‘a partnership is considered in law as an artificial person ” 
(pp. 409, 410). The Act under discussion treated joint debtors and partners in the 
same manner. N. J. Rev. Laws, 1800, p. 366, Act, March 8, 1798 (Sec. xxvut). 
If the only reason for not allowing the attachment in this case was the theory that the 
debts of a partnership are not the debts of the partner but of a fictitious legal person, 
then the decision, without any warrant from the wording of the Act, produces the fol- 
lowing results: When two joint debtors not partners own in common property, and 
one leaves the state, the creditor may attach the property held in common; but if 
the debt is contracted in the course of their partnership business by the same persons, 
and one leaves the state, property held for the purposes of the business cannot be 
attached. Ingenuity in the shape of a legal fiction of an artificial partnership legal 
person is responsible for this anomalous result. 

Peyser v. Myers, 135 N. Y. 590, 32 N. E. 699 (1892). A. e¢ al. were partners. They 
were insolvent; they were indebted to C. B.was admitted as partner, not contributing 
any capital. E. et al. extended credit to the partnership after B.’s admission. The 
partnership assigned to T. for the benefit of creditors, directing that C. be paid first 
out of the assets. E. e¢ al. attacked this preference, on the ground that C. was not a 





27 This and the other legal rules cited by Mr. Crane in support of the second state- 
ment will be found in 28 Harv. L. REv. 767, 768. 
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Under the Bankruptcy Act if a creditor holds property of the 
bankrupt as security, he must sell it and prove only for the balance, 





creditor of the firm that assigned. The court sustained the preference on the ground 
that the property of the old firm on B.’s admission became the property of the new 
firm, and that under the facts of the case it was the understanding of B. and his part- 
ners that the debt to C. was assumed by the new firm. As pointed out in connection 
with Cross v. Burlington Nat. Bank, 17 Kan. 336 (1876), under the Uniform Act the 
same result would be reached without the necessity of proving that the incoming 
partner had agreed to pay the existing debts of the business, an assumption which 
even in this case is somewhat strained when we remember that we not only have to 
assume that the incoming partner agreed to permit the property in the business to be 
applied to the payment of existing debts, which is a natural assumption, but that 
we also assume that he agreed that his separate property could be taken for that pur- 
pose. Section 17 of the Uniform Act, as stated, makes the incoming partner liable for 
existing debts, but provides that this liability shall be satisfied only out of partnership 
property. Again, Sec. 41 (1) provides that “When any new partner is admitted into 
an existing partnership . . . if the business is continued without liquidation of the 
partnership affairs, creditors of the first or dissolved partnership are also creditors of 
the partnership so continuing the business”; thus, as pointed out, producing the exact 
result reached by the court. Although in this case the court does not even reach its 
conclusion on the ground that a partnership is a legal person, they do explain that 
, the reason why the separate creditors of a partner have only the debtor partner’s 
rights in the profits after partnership creditors are paid is that “the corpus of firm 
property belongs to the firm as an entity ” (p. 604). As pointed out in the text (see 
page 173), the provisions of Sec. 25 of the Uniform Act reach the same result, not by 
the assumption of a partnership legal person, but by giving the partner’s right as co- 
tenant in specific partnership property the legal incident of being assignable only 
in connection with the assignment of the rights of all the partners. . 
Clarke v. Slate Valley R. R. Co., 136 Pa. St. 408, 20 Atl. 562 (1890). In this case 
the court declared that ordinarily the majority of the partners have a right to select 
an attorney to prosecute a partnership claim. It is hardly necessary to point out that 
the legal-person theory of partnership is not necessary to the decision. Under any 
theory of the nature of a partnership, the real issue in such a case is whether the act 
is one which, in view of “the manner in which the business of a firm must be con- 
ducted” (p. 414), the majority of the partners, even against a protesting minority, 
should be allowed to do. To discuss the abstract question whether a partnership is 
a legal person separate from the partners tends, in this as in all similar cases, to cloud 
the real issue, by withdrawing the mind from the necessity of looking at the facts of 
partnership business and the way in which it can practically be conducted. 

Trumbo v. Hamel, 29 S. C. 520, 8S. E. 83 (1888). A. and B., partners, made an as- 
signment of all their partnership property for the benefit of partnership creditors. 
They each had a small amount of separate property and separate creditors. After 
the assignment, D., a partnership creditor, secured a judgment and attempted to 
obtain a prior lien on the sum realized by the assignee from the sale of the property. 
The lower court permitted this, one of the grounds being that the assignment was void 
as a partial assignment in that it did not include the individual property of the part- 
ners. Two of the three judges, while not affirming that a partial assignment for the 
benefit of creditors is always void, answer the objection to the assignment by saying 
that “a co-partnership is a distinct entity, entirely separate from that of any of its 
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or he must surrender the security. On the other hand, if he holds 
as security for his claim against the bankrupt, property of a third 





members ” (p. 526). They also point out that the assignment was openly made, and 
that if there was individual property of the partners, the assignment left it, as before, 
liable to creditors. The assignee on the payment of the partnership creditors in full 
was, by the terms of the assignment, to return the surplus to the partners. It is sub- 
mitted that this provision of the assignment raises the real issue in the case, which is 
whether the assignment was a hindrance to the creditors of the assignors not included 
in its terms. This can only be ascertained by the answer to the inquiry: What are 
the rights of the separate creditors in partnership property? To this inquiry both the 
legal-person theory and the provisions of the Uniform Act give the same answer. 
Under the legal-person theory, until all the partnership debts are paid, and the surplus 
divided among the partners, the separate creditors cannot attach partnership property. 
All they can do is to attach the partner’s interest in the partnership. Under the 
Uniform Act there is precisely the same result. Sec. 25 (2c) provides that the partner’s 
right as co-owner of specific partnership property is not subject to attachment or 
execution on the claims of separate creditors, and under Sec. 28 (1) his interest in the 
partnership may be attached (charged) by any separate creditor. 

Good ». Jarrard, 93 S. C. 229, 76 S. E. 698 (1912). A., the owner of land on which 
wasa house, leased the premises to B. and C., partners, forthe purpose of their business, 
the lessees taking possession. Before the expiration of the lease, B. entered into an ex- 
ecutory contract for the purchase of the property, the money to be paid on the delivery 
of an unencumbered title. Prior to the execution of the contract, and while B. and C. 
were in possession under the lease, the house burnt down. The court decided that 
the loss should fall on the vendor. They refer to the fact that the vendor was still 
exercising the rights of owner, and in this connection assert that B. “was not in posses- 
sion as vendee, but in his representative capacity as a firm, which is a distinct entity 
from the members of the firm, in their capacity as individuals” (pp. 236, 237). It 
is manifest, however, that the legal-person theory to which the court gives adherence 
is not necessary to the conclusion. Even if we assume that the court would have held 
that the loss falls on the vendee when he is in possession, that possession would have 
to be possession as owner under the contract of sale; and whether we regard B.’s pos- 
session as the possession of an agent for a legal partnership person, or for himself and 
C. as partners in a particular business, he certainly was not in possession as owner under 
the contract. 

Pierce’s Adm’r v. Trigg’s Heirs, 10 Leigh (Va.) 406 (1839). The legal title to cer- 
tain real property, bought with partnership funds, was held in the names of the two 
partners. One died leaving infant heirs. The survivor brought a bill against the 
heirs compelling a sale for the benefit of the partnership. On the heirs attaining their 
majorities they attacked this sale. The court applied the rule that, though title to 
partnership real estate held in the name of a partner passes to his heirs, the beneficial 
interest passes to the surviving partner or partners. They, therefore, sustained the 
former decree. The result under the Uniform Act would, of course, be the same. 
Section 8 provides that “All property . . . acquired by purchase or otherwise on ac- 
count of the partnership is partnership property.” One of the judges who delivered 
an opinion in the case asserts that the partners during their lives held the legal title 
in trust, not for themselves as individuals, but for the partnership as an artificial per- 
son (p. 423). It is hardly necessary to point out, however, that the conclusion, which 
is that the property could be sold on the death of one partner by the survivor for the 
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person, he can obtain a dividend on the full amount of his claim 
from the bankrupt’s estate and also retain the property of the 
third person to the extent required to pay his claim in full. It will 
be noted that the only difference in the facts of the two cases is 
that in the first case the creditor is using property which would 
otherwise go to the creditors generally, and in the second case he 
is not. This difference in the facts justifies the difference in the 
rules. Now under the Bankruptcy Act the partnership creditors 
have priority in the partnership assets, the separate creditors of 
the partners priority in the separate assets. Does the partnership 
creditor who holds as security the separate property of a partner 
stand in the same position as a creditor who holds what is known 
as ‘outside security,” that is, property of a third person? To this 
question the facts compel an affirmative answer. He does in so 
far as he is a claimant on the partnership funds. Therefore the 
courts have treated the partnership creditors holding the separate 
property of the partner as security as holding “outside security.” 
This is not, however, because they have unconsciously adopted 
the theory that the partner and the partnership are distinct legal 
persons. It is because each class of the partner’s creditors, the 
partnership and separate creditors, have priority on the joint and 
separate assets respectively; and therefore the partnership creditor 
does not take any of the property out of which he or his fellow part- 
nership creditors are claiming dividends when he uses the security 
which he has received from the separate estate of the partner. 
There is, therefore, no more reason why the dividend out of. part- 
nership assets should be reduced if he retains such security than 
if he retains security received from a third person. The result is 
the same as it would be if the partnership were a distinct legal 
person; but that is a very different thing from saying that the 
result involves the unconscious recognition of the partnership as 
a distinct legal person. After the partnership creditors have ex- 
hausted the joint estate, and turn to the surplus, if any, of the sep- 
arate estate of the partner, then it is a question whether the fact 
benefit of the partnership, can also be reached on the theory of the Uniform Act, 
which is that the partners hold the partnership property with the understanding that 
it shall be applied to partnership purposes before being applied to any purpose not 
connected with their mutual enterprise, and that on the death of a partner the sur- 


vivors shall have a right to take the property and sell it for the purpose of winding up 
partnership affairs. 
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that the partnership creditor has already used the separate property 
of the partner to pay in part his claim should or should not reduce 
the amount for which he could otherwise claim. The determination 
of this last point does not involve any question of the recognition 
of the partnership as a legal person, but how far it is practically 
advisable to permit one partnership creditor to secure an advan- 
tage over other partnership creditors by his diligence in obtaining 
the separate property of a partner as security for his claim. 

In connection with the foregoing discussion we may note one 
of the fundamental difficulties with the theory that a partnership, 
while not a natural, is a legal person. It forces us to decide the 
question at issue, in this case, whether the security is “outside 
security’ — not because of the practical reason that the partner- 
ship creditor is using property which would in any event not go 
to swell the dividends which he and creditors of his class would 
receive out of partnership property, but because of a legal fiction 
that a partnership is a person. 


Second. “Joint creditors of all the partners on obligations not arising 
out of partnership transactions cannot prove against the joint estate.” 


As already pointed out in another connection, just as a man may 


engage in two distinct businesses, which are distinct because as 
a matter of fact he keeps them separate, so two or more persons 
may engage jointly in two or more distinct businesses. Suppose A. 
and B. jointly engage in two distinct businesses. They become in- 
solvent. Should or should not the properties used in both businesses 
be regarded as a single fund, or should they be kept separate and 
distinct, and the property devoted to each business first applied 
to the payment of the creditors who have extended their credits 
in transactions connected with that business? Here again we have 
a purely practical question: Shall the law in the distribution of the 
joint assets follow the partners themselves in keeping their joint 
assets devoted to each particular business distinct, or shall the law 
throw all joint assets into one fund and give all joint creditors an 
equal claim on that fund? The writer’s belief that the courts have 
correctly decided this question is strengthened by the fact that in 
arriving at their conclusion they have apparently looked at the 
facts as they are, and that therefore their decision is not due to the 
mechanical application of a legal fiction. 
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Third. “When a firm signs a note as co-makers with an individual 
the liability of the firm is that of one person for purposes of contribu- 
tion.” 

Perhaps a better way to state the rule without assuming the point 
at issue, which is whether the rule unconsciously assumes that the 
partnership is a legal person, would be to say, that for the purpose 
of contribution the liability of the firm is no greater than the 
liability of the individual. 

The facts stated show a situation in which partners as a part- 
nership group take part in a transaction with one or more persons 
acting separately. Suppose A., B., and C. are desirous of obtaining 
money ona note. B. and C. are partners. The three agree that they 
will sign the note “‘A.,” and “‘B. and C. partners.” Unless there is 
other evidence rebutting the inference, it is hardly possible to as- 
sume that the parties to the transaction did not intend to contrib- 
ute toward the payment of the note, one half by A. and one half by 
B. and C.; and furthermore they have indicated that the act of 
B. and C. in signing the note was a transaction in their business as 
partners. To say, therefore, that for purposes of contribution the 
liability of the partnership is the same as A.’s liability is only to 
carry out the apparent intention. The legal-person theory of part- 
nership is not necessary to the result. 


Fourth. “A bill bearing the names of two firms engaged in two dis- 
tinct activities, but composed of the same members, is signed by two 
persons.” 


Mr. Crane cites one case only, Second National Bank v. Burt,” 
in support of the proposition. That was an action brought by a 
bank against a former cashier to recover damages because of loss 
due to the defendant’s negligence, one of the grounds being that 
acting for the bank he had discounted certain bills in violation of 
a section of the by-laws which provided: “To entitle any paper to 
be discounted, there must be two names of responsible persons 
liable upon the same . . . the name of a firm being considered one 
person.” 2° The bills in question were drawn by one firm on an- 
other, both firms being composed of the same persons. The court 
held, that even if the defendant knew that the firms were composed 
of the same individuals, “he was justified in supposing that they 


29 Tbid., p. 239. 





% 93 N. Y. 233 (1883). 
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constituted two firms.” *° This conclusion no more involves the 
assumption that each firm was a distinct legal person than the 
wording of the by-law. Two or more persons as a matter of fact 
carry on in association two distinct lines of activity; that is, 
form two distinct associations or partnerships. In view of the 
wording of the by-law the conclusion reached by the court was 
unavoidable. They were two distinct partnerships; but as already 
pointed out in another connection, it does not follow that the court’s 
recognition of that fact involves their recognition as a logical 
necessity of the legal theory that the business of each association 
was carried on by the partners as agents of two distinct legal 
personalities. 


Fifth. “A promissory note given by a firm to a partner or vice versa, 
or by one firm to another having a common member, is not enforceable 
at law by the original parties because of procedural difficulties, as the 
same person cannot be both plaintiff and defendant. But the contract 
is valid and may be enforced if the procedural difficulty is removed, as by 
an assignment to a third person, even for the benefit of the assignee. 
So in the case of a balance of account due from the firm to a partner. 
A promissory note given by a firm to a partner may be enforced, though 
transferred after maturity, retransferred, and again negotiated after 
maturity, when it would be extinguished if the firm was not personi- 
fied.” 


The writer treats all these rules and illustrations together be- 
cause he thinks that we shall find that their use by Mr. Crane to 
indicate an unconscious adoption of the legal-person theory is in 
each case due to the same mistake on his part. A close examina- 
tion of his language is necessary to show why he regards the rules 
given as illustrations of the unconscious personification of the part- 
nership. Indeed one siatement, namely, that a promissory note 
given by a firm to a partner or vice versa cannot be enforced by 
the original parties to it, because the same person cannot be both 
plaintiff and defendant, is a distinct recognition that the partner- 
ship is an aggregate of persons and not an artificial legal person 
of which the partners are agents. He does, however, point out 
that the contract represented by the note is not void and may be 
enforced if the note is assigned to a third person and the proced- 





© 93 N. Y. 233, 244 (1883). 
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ural difficulty removed. It therefore is apparent that recogni- 
tion of the validity of the contract between the partner and the 
partnership is that which he regards as the unconscious assump- 
tion that a partnership is a legal person. Why this recognition 
of the validity of the contract should involve such an assumption 
is not clear. Surely Mr. Crane does not contend.that a person 
cannot be interested on both sides of a contract. Take a case 
involving such a note as he describes. A., B., and C. are partners. 
A. holds as payee a note executed in the partnership name. This 
on its face indicates that A., B., and C. have agreed that on a day 
certain, or on demand, A. shall be paid a sum of money out of 
partnership funds, or failing such funds, B. and C. will pay A. 
their share as partners. The form of the obligation shows that it 
is understood that A. has a right to assign it to a third person, and 
that if he does so it will be treated as any other partnership debt. 
Until he assigns A. is unquestionably interested on both sides of 
the contract. The dual interest is a fact, not a legal theory. Again 
Mr. Crane can hardly contend that, unless by a fiction we call the 
partnership a legal person, the fact of A.’s interest on both sides of 
the contract makes the contract illegal. There is nothing illegal 
about the transaction just given or any similar transaction. As Mr. 
Crane himself points out, the reason A. cannot as payee enforce it 
is purely procedural. There is no reason in morals why A. should 
not enforce the note unless by so doing he competes with his own 
partnership creditors. 

The situation arising when the partner to whom the note is pay- 
able assigns to a third person is exactly stated by Chief Justice 
Shaw in Pitcher v. Barrows.*' Speaking of a note of a partnership 
composed of five given to a partnership composed of two of the 
five, he says: 


“Tt was a promise by five to pay to two of their own number on their 
order, and as an original contract it could not be enforced at law, for 
the obvious reason that the two promisees could not sue themselves 
as promisors, and the other three promisors were not liable without 
them. But tunis is a difficulty attending the remedy only, not the right; 
and when the note is endorsed by those having the right to endorse it, 





% 17 Pick. (Mass.) 361, (1835). See also: Heywood ». Wingate, 14 N. H. 73, 78 
(1843); Thayer ». Buffum, 11 Met. (Mass.) 398, 399 (1846); Woodman »v. Boothby, 
66 Me. 380, 391 (1876). 
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to one against whom there is no such exception, whereby he acquires 
a legal interest and right to sue in his own name, the difficulty van- 
ishes.” ® 


The last statement of this fifth rule is that a promissory note 
given by a firm to a partner “negotiated before maturity, retrans- 
ferred and again negotiated after maturity may be enforced when 
it would be extinguished if the firm were not personified.” 

Again it is not clear why Mr. Crane draws this inference, unless 
we assume that he either believes that a person cannot be interested 
on both sides of a contract, or that when he is the contract is always 
illegal except where the illegality is overcome by a fiction: one 
alternative being false in fact, the other having no foundation either 
in morals or law. Had, therefore, the authorities cited by Mr. 
Crane supported his statement, it would not, any more than the 
other illustrations, prove that the partnership was personified. 
But the only case cited in support of the text is Woodman v. | 
Boothby. ‘This was a case in which a note was given, not by a 
firm to a partner, but by a partner toa firm. One Boothby placed 
his name on the back of the note in blank. The note was then 
negotiated. The maker not paying at maturity, the other members 
of the partnership paid the note, presumably either out of separate 
or firm funds, and then again negotiated it. The court decided 





8 17 Pick. (Mass.) 363. 

% 66 Me. 380 (1876). After the citation is: “But see Easton v. Strother & Conklin, 
57 Ia. 506, 10 N. W. 877 (1881); Deavenport Co. ». Green River Dep. Bank, 138 
Ky. 352, 128 S. W. 88 (1910).” In neither of these was a note given by a firm to a 
partner. Easton v. Strother & Conklin stands for the proposition that a partner can- 
not by purchase become the owner of an outstanding note payable by the partnership, 
and Deavenport Co. v. Green holds that one of two obligors on a note cannot pur- 
chase it, citing Gardner v. Salyer, 1 Ky. L. Rep. 420 (1880), for the statement that 
“When a firm note comes into the hands of an individual member of the firm by assign- 
ment, this operates as an extinguishment of the note, and his assignee will take nothing 
by such an assignment. He cannot sue upon the note, and he can pass no such right 
to another ” (p. 356). See apparently contra, Kipp v. McChesney, 66 Ill. 460 (1872). 
The rule which prevents a partner from doing anything with firm paper held by a third 
person except pay it is in accord with the sound policy of preventing a debtor specu- 
lating with his own debts, although the decisions supporting the rule, as Mr. Crane 
apparently recognizes, are not easily reconciled with the theory that the debts of 
the partnership are not the debts of the partners, but rather the debts of a partner- 
ship legal person. The absurd assumption that a partnership can be bankrupt, al- 
though there are one or more solvent partners, is due to the fact that some of the 
sections of the Bankruptcy Act lend color to the assertion that it proceeds on the legal- 
person theory. See Jn re Bertenshaw, 19 Am. B. R. 577, 588 (1907). 
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that the holder could recover from Boothby, as a joint maker, thus 
applying the rule in Maine prior to the adoption of the Uniform 
Negotiable Instruments Act, that an anomalous indorser is a 
joint maker. When the partnership as indorsers paid the indorsees, 
if the only reason they could not sue the partner and Boothby 
at common law was procedural, this reason did not bar their sub- 
sequent assignee. If, on the other hand, the note was made by 
the partner to enable money to be raised for the partnership, 
there being no intention that the partner should pay the sum men- 
tioned on the face of the note into the partnership funds, then both 
the partner and Boothby as joint makers had an equitable defense 
to any claim of the partnership, and this claim could be set up 
against an assignee of the note who took it after maturity. The 
court decided that the note was not given for the accommodation 
of the firm, but for a debt due by the partner to the firm. 

It is interesting to note that the court in its opinion shows the 
confusion of thought which the idea of a partnership as a fictitious 
person tends to produce. It points out in one paragraph the 
fact that while the note was held by the firm no action could be 
brought on it, a conclusion which is necessarily based on the as- 
sumption that a partnership is an aggregation of persons and not 

_a legal person, distinct from the partners, and then in the very 

/mext sentence it asserts that ‘‘a firm is to be regarded as a 
distinct personality” as a reason for regarding a note given by a 
firm to a partner as valid. 


Sixth. “A deposit by a partner with bankers of collateral as security 
for any sum in which he may become indebted does not authorize its 
application to a partnership debt.” 


Mr. Crane cites cases for and against this proposition. It may, 
however, be doubted whether there is any real conflict. The ques- 
tion in each case should depend on the intent of the parties to the 
transaction. If that intent is not formally expressed in words all 
the circumstances should be taken into consideration. These 
circumstances might in one case indicate that by “any sum for 
which he became indebted” sums for which he became indebted 
as a partner were intended; while in another case the circumstances 
would compel an opposite conclusion. The legal-person theory 
of partnership would compel the conclusion in every case of this 
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class that partnership debts are excluded. Thus, as in other cases, 
the theory would prevent the court from ascertaining the intent 
of the parties from the facts. 


Seventh. ‘Two firms consisting in part of the same members are 
joined in insolvency proceedings. A non-resident creditor who has pro- 
ceeded against one is not barred thereby from later seeking to enforce 
a claim against the other.” 


A single case, Pattee v. Paige, is cited for the proposition, and 
that seems to have been decided by a majority of the court only. 
It is difficult to understand how the affairs of one partnership 
could have been settled without ascertaining the value of the 
interest of the partners, who were members of the other partner- 
ship, in that other partnership by winding up its affairs.™ It 
has been found impractical to settle affairs of a partnership with- 
out at the same time settling the separate affairs of the partners, 
for the reason that the partnership creditors have a right to be 
paid out of the separate assets of the partners after their 
separate creditors are satisfied. To insist that a non-resident 
who proves his claim against one partnership should also prove 
his claim against the other partnership included in the same in- 
solvency proceedings or have his claim against the second part- 
nership barred, would not on its face be an injustice to such non- 
resident. This is said without any intention to criticise the 
conclusion reached by the court in the case cited. In any event, 
however, the recognition that there are two distinct businesses, one 
run by A. and B. and the other by A., B., and C., which is all that 
is involved in the court’s decision, is a recognition of a patent fact, 
which, as has been already pointed out, does not involve the 
necessity of saying that each business is conducted by a legal per- 
sonality distinct from the legal personalities of the partners. 


Eighth. “One partnership having joined with natural persons to 
form a second partnership, and both being insolvent, the assets of the 
first partnership are to be applied to the payment of its own debts, 
then to the payment of those of the second partnership of which it was 
a member.” 





* 163 Mass. 352, 40 N. E. 108 (1895). 
% The difficulties of attempting to put a partnership into bankruptcy without set- 
tling at the same time the separate affairs of the partners are familiar to the profession. 
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Here again Mr. Crane’s use of this rule as an example of uncon- 
scious adoption of the legal-person theory of partnership shows a 
failure to perceive that the recognition of the fact that a partner- 
ship is a group of persons acting together for a definite purpose, 
with activities as partners distinct from their activities not con- 
nected with the partnership, does not necessarily involve the as- 
sumption that the partners, when carrying on the partnership, are 
in law acting as “‘a distinct legal personality.” Let us look at 
what actually takes place in a case illustrating the rule. A., B., and 
C. are in partnership. They join with D. to form a new partner- 
ship. Their understanding is that the act of A., B.,and C. in joining 
in the second contract is an act which they do jointly as partners 
in the first partnership, and that the second business is distinct 
from the first. As A.,B.,and C.regard their act in joining the second 
partnership as an act which they do jointly as partners in the first 
partnership, they impliedly agree among themselves that their 
obligations as partners in the second partnership to make good any 
deficiency of partnership assets is an obligation to which the 
property of the first partnership will be devoted before any divi- 
sion is made of the property among themselves. In the rule given 
by Mr. Crane the first partnership has apparently more than enough 
to pay all its obligations except its obligations to make good a 
deficiency of assets of the second enterprise. It is in accord with 
the understanding of the parties that the property of the first 
partnership should be used first to settle the debts contracted 
directly in the carrying on of its business, and that the surplus 
should be devoted to pay the joint obligation of A., B., and C. to 
make good any deficiency in the property of the second partner- 
ship. The case cited by Mr. Crane in support of his illustration * 
merely applied to the understanding between the parties the prin- 
ciples of equity and of the Bankruptcy Act, that partnership cred- 
itors should be paid first out of partnership assets. It is true that 
the result is not in conflict with the theory that a partnership is a 
legal person; but it no more necessarily involves the assumption 
that a partnership is a legal person than any other application of 
the rule that partnership creditors should be first paid out of 
partnership assets involves such assumption. 





% In re Knowlton & Co., 196 Fed. 837 (1912). 
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Ninth. “A sheriff seizing firm property on an execution against a 
partner is subject to an action of trespass by the firm.” 


I have already dealt with the subject of this illustration in deal- 
ing with Section 25 of the Uniform Act and the rights of a partner 
in specific partnership property.*’ As explained, the rule does not 
necessarily involve the conception that partnership property is 
owned by a legal person distinct from the partners. It is equally 
in accord with the theory on which the Uniform Act is drawn, 
namely, that the partners are co-owners of partnership property 
holding as tenants in partnership, an incident of this tenure being 
that a right of possession for a non-partnership purpose, or the 
right of assignment apart from the collective assignment of the 
rights of all the parties, does not exist. In some jurisdictions the 
sheriff is not subject to an action of trespass; ** but he ought to 
be, because as representative of the separate judgment creditor 
of a partner he is using partnership property for a non-partnership 
purpose, something which the partner has no right to do. 

This completes our examination of all the illustrations of the 
unconscious adoption by the courts of the theory that a partner- 
ship is a separate legal person. None of them necessarily involves 
that view of the nature of a partnership. They are no more than 
illustrations of the obvious fact that the activities of the partners 
as associated in partnership form a group of activities separate 
from their other activities. 

Mr. Crane’s third statement is that legislators having occasion 
to deal with the partnership incidentally, naturally treat it as a 
legal person.*® In proof of this assertion he cites acts which allow 
a firm to sue or be sued in a firm name, or which require property 
to be listed for the purposes of taxation in a firm name, or which 
penalize a partnership as such for breaches of the Fish and Game or 
Anti-Trust Laws. But the habit of speaking of any association by 
the name the members apply to it is not proof that they or we re- 
gard the association as a distinct legal personality. It is therefore 
somewhat puzzling to understand why anyone should regard a 
right conferred by statute on the associates to sue or be sued in 
matters arising out of their common business in the name in which, 





37 Supra, p. 173. 88 BURDICK, PARTNERSHIP, 273. 
9 28 Harv. L. REv. 768-769. 
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for purposes of convenience, they carry on that business, as con- 
clusive proof that those who voted for the statute treated the asso- 
ciation as a distinct legal person. Neither is it easy to see why we 
must draw a similar conclusion from a statutory requirement that 
for purposes of taxation property used for the common purpose 
must be listed in the common name. So with the provisions of the 
Fish and Game or Anti-Trust Laws. In case a crime is com- 
mitted by the partners in furtherance of their partnership busi- 
ness, the provisions of the statutes rightly make the money claim 
of the state, which is the punishment for the crime, a claim against 
the partners as organized to carry on partnership business. This 
is a recognition of a fact — the fact that the crime is committed 
in the carrying on of the common or partnership business. So 
a tort committed in the carrying on of the partnership business 
creates a similar claim in the person injured, and yet even Mr. 
Crane does not argue that this is any proof that the partnership 
is therefore considered a legal person. Thus Mr. Crane’s examples 
given to support his statement that legislators “naturally treat 
a partnership as a legal person,” like his illustrations to prove 
his statements tending to show the tendency of the courts to adopt 
the legal-person theory, are no more than illustrations of the fact 
that partners as associated in partnership carry on a group of ac- 
tivities which are separate from their other activities. 
William Draper Lewis. 


(To be continued) 
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Tue Law Scuoot. — The registration in the School on November 15 
of each of the last twelve years is shown in the following table: — 


1904-05 1905-06 1906-07 1907-08 1908-09 1909-10 
Res. Grad. . . I I — 2 a 
Third year. . 182 192 190 171 169 187 
Second year . 232 216 199 198 207 191 
First year . . 285 243 ° 280 244 git 
Specials . . . 58 64 62 63 64 70 


758 716 694 714 684 759 


IQIO-II_ IQII-I2 1912-13 1913-14 1914-15 1915-16 
Res. Grad. . . 2 3 6 4 5 8 
Third year. . 178 219 176 169 167 177 
Second year . 238 217 186 197 197 226 
First year . . 206 289 287 260 288 308 
Unclassified . 82 76 84 64 68 66 
Specials . . . 3 4 5 I 5 I 


oa — — oa —— ——— 


799 808 744 695 730 786 


With the exception of the five special students and seventeen men who 
have satisfactorily completed the work prescribed for the A.B. degree but 
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who have not actually received diplomas, all the men now registered in 
the School are college graduates. As four of the special students are grad- 
uates of law schools, there is at present only one man in the School who 
has not completed a college or law school course. 

There are now in the School representatives from one hundred and 
forty-four colleges and universities, as compared with the same number 
last year and one hundred and forty-two the previous year. 

The following table shows the geographical source from which the 
twelve successive first year classes have been drawn: — 


New England Outside of 
Massachusetts. outside of New England. — in 


Massachusetts. 
Number. Percentage. Number. Percentage. Number. Percentage. 


1907 92 32 44 15 150 286 
1908 71. 39 16 134 244 
1909 71 34 14 138 243 
IgIo 81 37 13 162 280 
IQII 72 33 14 137 242 
1912 78 45 14 189 312 
1913 65 32 II 200 207 
1914 73 44 15 172 289 
1915 59 34 12 194 287 
1916 59 23 9 179 261 
1917 65 29 10 194 288 
1918 81 39 12 188 308 


In the present first year class seventy-six colleges and universities are 
represented as follows: — 


Harvard, 92; Yale, 28; Princeton, 25; Dartmouth, 18; Brown, 12; 
Williams, 7; University of Minnesota, 6; Bowdoin College, University 
of Georgia, Holy Cross College, 5; University of Missouri, Ohio Wesleyan 
University, University of Wisconsin, 4; Amherst College, Boston College, 
Clark College, Johns Hopkins University, Laval University, University of 
Nebraska, University of Texas, 3; University of Alabama, University of 
California, Carleton College, Catholic University, Colby College, Haver- 
ford, University of Illinois, University of North Carolina, Ohio State Uni- 
versity, University of Pennsylvania, Pomona, Rutgers College, University 
of South Carolina, Tufts College, University of Vermont, Wabash College, 
2; University of Arkansas, Beloit College, Bucknell University, Cam- 
bridge University (England), University of Colorado, Cornell University, 
Dalhousie, Dickinson College, Drake University, Drury College, Fargo, 
Fordham University, Franklin and Marshall College, Imperial University 
of Tokyo, Indiana University, Iowa Wesleyan University, Knox College, 
Lafayette College, Lake Forest College, Lawrence College, Lincoln Uni- 
versity, Macalester College, University of Michigan, Morehouse College, 
Nebraska Wesleyan University, University of New Brunswick, North- 
western University, Ohio Northern, University of Rochester, St. Ignatius 
College (Cleveland), St. Lawrence University, Syracuse University, 
University of Toronto, Transylvania University, Trinity College (Conn.), 
Trinity College (N. C.), Union College, Utah Agricultural College, 
Wesleyan University (Conn.), West Virginia University, 1. 
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THe Harvarp Lecart Arm Bureau. —It has been recognized as a 
grave defect in a system of technical law that its benefits are often avail- 
able only to those who can meet the expense of hiring counsel. The legal 
aid bureaus, now established in all the larger cities, and designed to 
furnish free legal advice and assistance where it is most needed, are per- 
forming an important function in rendering the law of more general 
serviceableness. In the city of Cambridge this work has been performed 
faithfully, and with growing success, by the Harvard Legal Aid Bureau, 
conducted by students at the Law School, and now entering on its 
fourth year. 

During the past year 191 cases were brought before the Bureau, 18 of 
them going to trial. All of these latter were won in the court of first 
instance, and two of them, which have been appealed, will be argued by 
members this year. The number of cases brought to the Bureau during 
October of this year shows an increase of fifty per cent over the number 
brought in during the same period last year. 

The officers and members for the coming year are as follows: P. V. 
McNutt, President; F. L. Daily, Vice-President; A. E. Case, Secretary; 
J. H. Philbin and B. D. Edwards, Directors; J. P. Begley, J. E. Bennett, 
W. F. Cahill, T. W. Doan, Shelton Hale, W. W. Hodson, F. S. Moulton, 
D. C. Pitcher, W. F. Rogers, H. A. Scragg, E. B. Shea, E. O. Tabor, R. B. 
Wigglesworth, from the Third Year Class; and G. B. Barrett, Lawrence 
Clayton, R. C. Foster, M. M. Manning, A. L. Rabb, G. S. Pitney, Marion 
Rushton, O. G. Saxon, and E. C. Thayer, from the Second Year Class. 





CONDEMNATION BY THE ENGLISH PRIZE CouRT OF AMERICAN CARGOES 
CoNSIGNED TO COPENHAGEN. —On September 16, 1915, Sir Samuel Evans 
handed down a Prize Court decision, which must be regarded, if it is 
supported in the future, as a momentous step in the development of bel- 
ligerent rights. Reports of the case are now available through the British 
legal periodicals. The Kim, The Alfred Nobel, The Bjornstern Bjornson, 
and The Fridland, L. J. 463 (Sept. 25, 1915).1 The vessels in question 
must not be confused with the thirty-one vessels which sailed between 
February 9 and April 17 from this country and are still detained by Eng- 
land under the blockade Order in Council of March 11, 1915. The two 
groups of vessels involve very different questions, though both are loosely 
referred to as the “ Packers’ Cases,” from the nature of their cargoes. 

The vessels whose cargoes were in large part condemned? were all 
neutral Scandinavian bottoms bound for Copenhagen, a neutral port, 
carrying goods owned by neutral American shippers. The cargoes con- 
sisted of foodstuffs, still nominally recognized by England as conditional 
contraband, and rubber, which since the outbreak of the war she has 





1 See also Lonpon Times, Sept. 17, 1915, p. 3, and 59 Sot. J. 752. 

2 The penalty of condemnation i is itself unusual. It is customary simply to pre- 

empt contraband when it is merely conditional or is a product native to the exporting 
country. The Sarah and Bernhardus, 1 Marriott, 96. See Hatt, INTERNATIONAL 
Law, 6 ed., 663; Baty & Morcan, Wak, ITs Conpuct AND LEGAL RESULTS, 372 
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declared to be absolute contraband.’ Nearly all the consignments were 
“to order” instead of being made to named consignees. The court had 
to determine two questions in order to make both the rubber and the 
foodstuffs confiscable under the doctrine of continuous voyage. It had to 
find, first, that the rubber, as absolute contraband, was destined for 
Germany; and, second, that the foodstuffs as conditional contraband 
were destined not only for Germany but for the enemy’s forces. It is 
advisable to consider the two questions separately. 

To find that the cargoes were ultimately destined for Germany, Sir 
Samuel Evans seems to have considered that the fact that these con- 
signments were out of all proportion to the annual Danish imports of 
the same commodities raised a presumption against the claimants which 
they failed to rebut. Sir Edward Grey, however, has intimated to our 
government that there was further affirmative evidence introduced 
against the claimants by the Crown.’ Under strict prize procedure the 
admission of such evidence is questionable. The long-accepted practice 
has been to confine the hearing to the;ship’s papers and statements of 
the crew, and only where this evidence was suspicious or unsatisfactory 
would there be an order for “further proof.” Captors were held to such 
rigid exactness to avoid delay, expense, and uncertainty, and to reduce 
this irritating interference with neutrals to a minimum by confining 
seizures to the clearest cases. The rise of the doctrine of continuous 
voyage only increased the number of exceptional circumstances where 
“further proof” was necessary. But the procedure of British prize 
courts has been altogether relaxed by the Prize Court Procedure Act of 
1914, so that external evidence may be admitted even at the preliminary 
hearing, with the result that neutral ships are brought into port and un- 





8 Rubber was placed on the list of absolute non-contraband by Article 28 (3) of 
the Declaration of London. Brit. BLUE Book, Misc., No. 4 (1909), p. 80. The full 
text of the Declaration is perhaps more accessible in the WorLp PEACE FouNDATION 
PAMPHLET SERIES, Vol. V, No. 3, Pt. II, which may be obtained at 40 Mt. Vernon 
Street, Boston. The Declaration was, of course, never ratified by any of the nations. 
England raised rubber to the conditional contraband list by the Order in Council of 
Sept. 21, 1914. MANUAL OF EMERGENCY LEGISLATION, 1914, p. 111. And made it 
absolute contraband by the Proclamation of Dec. 23, 1914. SUPPLEMENT 3 to the 
same Manual, 302, 304. This last order was after the vessels in question had sailed. 
England’s unrestrained action during this war in adding to the list of absolute con- 
traband scarcely corresponds with Sir Edward Grey’s advice to the British delegates 
to the Naval Conference in 1909 that “a rule preventing any additions whatever at 
the outbreak or after the commencement of war might well form part of the proposed 
convention.” Brit. BLuE Book, Misc., No. 4 (1909), 24. 

‘ The lard in these cargoes was found to be more than thirteen times the quantity 
which had been imported annually into Denmark for each of the three years before 
the war. In the Law Journal (Sept. 25, 1915) report of Sir Samuel Evans’ opinion, he 
bases his decision solely on this presumption. 

5 Brit. Nore of Oct. 11, 1915. See N. Y. Tres, Oct. 12, rors, p. 3, col. 5. He 
speaks of “cablegrams and letters in the possession of the British Government which 
were ultimately produced in court.” 

® See Baty & Morcan, WAR, Its Conpuct AND LEGAL RESULTS, pp. 368-369. 
The strictness of the rule allowing further proof by either captor or shipper only in 
very exceptional cases is declared in Story’s well-known notes in 1 Wheat. (U. S.), 
Appendix, 496, 499, 504, and 2 Wheat. (U. S.), Appendix I, 19, 26. See also Dana’s 
Note in WHEATON, ELEMENTS OF INTERNATIONAL Law, 8 ed., 480; 3 PHILLIMORE, 
INTERNATIONAL Law, 3 ed., §§ 473-474, 478-479. England recognized the same prin- 
ciple in the Naval Prize Act, 27 & 28 Vicr., c. 25, §§ 17-21. 





NOTES 197 


justifiably detained while the captors are searching about for further 
proof.’ Without such evidence in the principal cases, which the court 
showed a natural disinclination to rely upon, the presumption arising 
from Denmark’s increased imports was clearly inadequate.* It could 
only go to show that quantities of foodstuffs were being shipped to Den- 
mark with the hope of resale and reshipment; and this has never been 
deemed sufficient to allow the doctrine of continuous voyage to apply.® 
The second step which the court took in order to hold the foodstuffs 
confiscable was still more questionable. It involved the application of 
two Orders in Council. The first permitted the extension of the doctrine 
of continuous voyage to conditional contraband.” So many excellent ar- 
ticles have been written on this doctrine that it is unnecessary to con- 
sider its history in detail." It is sufficient to say that there has never 
been a case which has applied the doctrine to conditional contraband 
where there has been no blockade. The American cases of conditional 
contraband cited by Sir Samuel Evans were all cases where the doctrine 
was being applied on the basis of blockade and not simply on the basis 
of contraband.” Such an extension of the doctrine is particularly to be 
deplored when it is so generally conceded, in thoughtful times of peace, 
that the seizure of conditional contraband under the clearest circum- 
stances involves loss and annoyance to the neutral which are not compen- 
sated for by the benefit to the belligerent. But the court, in applying 





74 & 5 Geo. V, c. 13. MANUAL OF EMERGENCY LEGISLATION, 1914, 256, 274. 
The Naval Prize Act of 1864 was thereby repealed as to the admission of evidence. 
See TrvERTON, Prize Law, 91. See the BritisH Nore of Feb. jo, 1915, replying to 
the United States’ objection on this score. DEPARTMENT OF STATE, DIPLOMATIC 
CorRESPONDENCE, May 27, 1915, 44, 48. The United States has again objected in 
paragraphs 8 and 9 of the Note of Oct. 21, 1915, N. Y. Times, Nov. 8, 1915, p. 4, 
col. 3. 

2 See the objections of the United States to this presumption in paragraphs 12 
and 14 of the Note of Oct. 21, 1915, N. Y. Tues, Nov. 8, 1915, p. 4, cols. 3 and 4. 

® See Sir Edward Grey’s “Memorandum setting out the views of His Majesty’s 
Government founded upon the decisions in the British Courts as to the Rules of In- 
ternational Law” governing the points to be discussed at the International Naval 
Conference of 1909. Brit. BLUE Book, Misc., No. 4 (1909), 8. The doctrine of con- 
tinuous voyage is there said not to apply where “evidence goes no further than to show 
that the goods were sent to the neutral port in the hopes of finding a market there for 
delivery elsewhere.” 

10 This was the famous Order in Council of August 20, 1914. MANUAL oF EMER- 
GENCY LEGISLATION, 1914, 143. The Declaration of London, Art. 35, had specifi- 
cally freed conditional contraband from the application of the doctrine of continuous 
voyage. Brit. Biue Book, Misc., No. 4 (1909), 82. 

11 See 24 Harv. L. REv. 167; 9 AMER. JouRN. Int. Law, 583; 4 ibid. 823; 1 ibid. 
61; 3 L. Mac. & Rev. (4th Ser.) 1. The doctrine became firmly established during 
England’s war with France in the late eighteenth century to prevent neutrals trading 
between France and her colonies by reshipping from their own ports. The William, 
5 Rob. 385; The Maria, 5 ibid. 365. It was next applied to prevent reshipment by 
England at Bermuda and Nassau to blockade runners during our Civil War. The 
Springbok, 5 Wall. (U. S.) 1. In the same war the doctrine became crystallized in 
its third stage as applicable to absolute contraband when there was no blockade. The 
Peterhoff, 5 Wall. (U. S.) 28. In this last aspect the doctrine has been more recently 
recognized by Lord Salisbury in the case of The Bundesrath during the Boer War, 
Brit. BruE Book, Arrica, No. 1 (1900); and by the Italian prize case of The Doel- 
wyck, 24 JOURNAL DU Droit INTERNATIONAL PRIVE (1897) 268. 

22 See CLapp, Economic ASPECTS OF THE WAR, 177. 

1% It so appeared to England when she was instructing her representatives before 
the Naval Conference in 1909. “Any proposal tending in the direction of freeing neu- 
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the doctrine of continuous voyage to conditional contraband, did not 
even require clear evidence that it was destined for the enemy’s forces. 
To establish this fact reliance was placed upon a second Order in Council 
which declared that such a destination would be presumed where the 
goods were shipped “to order.” Sir Samuel Evans was doubtless 
bound to follow this Order in Council.” But the net result of doing 
so is a close approach to ignoring the distinction between food des- 
tined for the civil population and for the enemy’s forces.'* This result 
seems to be appreciated by England, as would appear from the constant 
references to Germany’s high state of organization and government 
control.” The fact, however, that every shipment to civilians releases, 
pro tanto, domestic foodstuffs to the military, and that governments 
make necessary requisitions anyway, indicates that the distinction does 
not rest upon a mere question of relative belligerent advantage, but is 
another evidence of the desire of nations to confine narrowly the injurious 
effects of war upon strangers to the quarrel. 

In short, the decision of Sir Samuel Evans in its several steps appears 
to be nothing but an instance of the spirit of protective retaliation which 





tral commerce and shipping from the interference which the suppression by belligerents 
of the trade in contraband involves should receive your sympathetic consideration, 
and, if not otherwise open to objection, your active support.” Brit. BLUE Book, 
Misc., No. 4 (1909), 23. See also the admirable argument to this end by Earl Lore- 
burn made as recently as 1913. LOREBURN, CAPTURE AT SEA, chap. V. 

4 “Declaration of London Order in Council No. 2” of Oct. 29, 1914, cl. 1 (iii). 
MANUAL OF EMERGENCY LEGISLATION, 1914, SUPPLEMENT I, 17, 18. The United 
States objected to the creation of this presumption in her Note of Dec. 26, 1914. 
DEPARTMENT OF STATE, DrPLOMATIC CORRESPONDENCE, May 27, 1915, 40. In the 
Note of Oct. 21, 1915, the right to object to this order is specifically reserved and its 
use merely criticized. N. Y. Tres, Nov. 8, p. 4, col. 3, paragraph 10. 

1 The Fox (1811), Edw. Adm. 311. See also the elaborate dictum of Sir Samuel 
Evans last June on this precise point. The Zamora, Brit. & Colonial Prize Cases, Pt. 3, 
309, 328-331. Both Lord Stowell and Sir Samuel Evans avoided a frank declaration that 
a municipal order must be followed though contrary to international law; they as- 
serted, however, that it is inconceivable that Parliament should promulgate such an 
unlawful order. The result is obviously the same. It is tolerably clear that the Order 
then followed in The Fox was contrary to international law. See 3 Paixirmokre, IN- 
TERNATIONAL Law, 3 ed., § 436. The United States has protested twice against this 
attitude of English Prize Courts towards national Orders in Council. DEPARTMENT 
or STATE, DrpLoMATIC CORRESPONDENCE, Oct. 21, 1915, 177; Note of Oct. 21, 1915, 
paragraphs 29, 30; N. Y. Times, Nov. 8, 1915, p. 4, col. 6. 

16 This distinction has always been one of the most sacred principles of international 
law. There have been only two real attempts to violate it —by England in 1793 on 
the theory that she was starving France out, and by France in 1885 on the ground that 
rice occupied such a unique position in Chirs. See Hat, INTERNATIONAL Law, 
6 ed., 658-659. England has twice in the last twenty years officially asserted the 
distinction — through Lord Salisbury in the Boer War and through Lord Lansdowne 
in the Russo-Japanese War. See CLapp, Economic ASPECTS OF THE WAR, 41, 42. 

17 “The reason for drawing a distinction between foodstuffs intended for the civil 
population and those for the armed forces or enemy government disappears when 
the distinction between the civil population and the armed forces itself disappears.” 
Brit. Note of Feb. 10, 1915. DEPARTMENT OF STATE, DIPLOMATIC CORRESPOND- 
ENCE, May 27, 1915, 51. 

“Regard must also be had to the state of things in Germany during this war in re- 
lation to the military forces and to the civil population, and to the method described in 
evidence, which was adopted by the government in order to procure supplies for the 
forces.” Sir Samuel Evans in The Kim and Other Vessels, L. J. (Sept. 25, 1915) 
464. 
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is reflected in several of England’s notes to this government.'® Sir 
Edward Grey has suggested that it is open to this country, if the decision 
is appealed and affirmed by the Judicial Committee of the Privy Council, 
to lay its claim before an international court of arbitration at the end of 
the war.’ But the United States has wisely adopted the course of ob- 
jecting immediately through diplomatic channels, in an effort to check 
in some degree this progressive enlargement of the field of belligerent 
interference with neutral trade. 





JupictAL ACCEPTANCE OF WORKMEN’S COMPENSATION. — An interest- 
ing chapter in the history of workmen’s compensation legislation in this 
country, and of its progress through the judicial mill, is brought to a happy 
conclusion by a late decision of the New York Court of Appeals holding 
the new compensation act not in violation of the federal Constitution. 
Jensen v. Southern Pacific Co., 215 N. Y. 514, 109 N. E. 600. A recent 
case in California on a similar statute comes to the same conclusion. 
Western Indemnity Co. v. Pillsbury, 151 Pac. 398. This result is not sur- 
prising in view of what has come to be a-settled public sentiment in favor 
of such legislation. 

Consideration of the subject in the United States was not begun until 
after compensation laws had been in force for years in other countries 
and had proven generally beneficial. Hence the development of public 
opinion on the subject here was extremely rapid, and legislation was swift 
to follow. Beginning in 1909,' with legislation in Montana and the ap- 
pointment of investigating commissions in New York, Minnesota, and 
Wisconsin, a majority of our states have come to enact workmen’s com- 
pensation or industrial insurance laws, the variety of whose provisions 
must be pleasing to those who see in the number of our states a fortunate 
broadness of field for legislative experiment. 

Not a small part of this experimenting has resulted from the attempt 
to avoid constitutional objections; and it has met with varying success. 
The first act to be questioned in a court of last resort was the statute of 
New York. That statute had been framed with some care to meet con- 
stitutional objections; it was believed that the fact that it applied only 
to certain industries, declared with reason to be extra-hazardous, would 
see it safely through. This belief proved to be unfounded, for the act 
was held to be a violation of the Fourteenth Amendment and of a similar 
provision of the constitution of New York.? The decision was greeted with 





18 See, for instance, the Note of Oct. 11, 1915, N. Y. Tumes, Oct. 12, 1915, p. 3, 
col. 5. 

19 See Brit. Note of July 31, 1915, clauses 6 and 7. DEPARTMENT OF STATE, 
DrrPLoMATIC CORRESPONDENCE, Oct. 21, 1915, 182. He cites the Jay Treaty and the 
Treaty of Washington as instances where this mode of procedure was recognized by 
the two countries. For these treaties see TREATIES AND CONVENTIONS BETWEEN 
UniTep STATES AND OTHER Powers (off.), Great Britain, 1794, Art. VII, p. 323; 
Great Britain, 1871, p. 413. 


1 Leaving out of account the short-lived Maryland act of 1902 and the federal act 
of 1908, which applied only to employees of the government. 
2 Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431. 
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a storm of disapproval, both from popular sources and from eminent legal 
authorities.’ It threw something like dismay into the camp of those who 
favored the new legislation,‘ for it was recognized that, right or wrong, 
the decision was binding in New York, and might be followed in other 
jurisdictions. The search was therefore started for some device whereby 
a law could be enacted that would be effective and at the same time not 
unconstitutional. Naturally an optional or elective system was proposed, 
but in view of previous experience in Maryland and Massachusetts? it 
was pretty clear that a system genuinely optional would not prove sat- 
isfactory. In these circumstances legislative ingenuity in Kansas and 
New Jersey contrived the scheme which has since become so common, 
and which consists in juggling with the common-law defenses to the dis- 
advantage of the employer or employee who refuses to come within the 
act. That the legislature may completely do away with these defenses is 
undoubted. Whether they may classify employers according to whether 
they come within the act or not, denying to one class the defenses left 
available to the other, is another matter. So far as known, only one 
case has held the practice a violation of the Constitution.’ But to object 
to an act with compulsory provisions and allow this sort of an “option” 
is to talk in terms of unrealities which do no credit to constitutional law.® 
The practical working of the “option” legislation is not here in question, 
though some difficulties have been suggested and others have developed.°® 
Further legislation on this pattern should therefore not be encouraged, 
provided it is clear that compulsory legislation will not be held invalid. 
That such legislation ought to be upheld has been tolerably clear ever 
since the decision in the Oklahoma Bank case.’ That decision was 
brought to the attention of the court in the Ives case, and, but for the 
belief of the New York court that “due process” in the constitution of 
the state meant something different from what the Supreme Court of 
the United States declared it meant in the Constitution of the United 
States, must have been decisive in that case." State legislatures which 





’ See, for instance, the signed statement by teachers of law in fourteen law schools 
published in the Outlook of July 29, 1911 (98 OuTLOOK 709), and the careful article 
by Mr. Freund in 2 AMERICAN LABOR LEGISLATION REVIEW 43 (1912). 

* See, for example, the discussion reported in 38 ANNALS OF THE AMERICAN ACAD. 
or Pot. & Soc. Sc. (1911), especially at 147, 173, 277. 

5 See RuBINOW, SOCIAL INSURANCE, 169, 171; 1 AMERICAN LABOR LEGISLATION 
REVIEW 08 (1911). 

6 Second Employers’ Liability Cases, 223 U. S. 1. 

7 Kentucky State Journal Co. v. Workmen’s Compensation Board, 161 Ky. 562, 
170 S. W. 1166. Contra, Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209; State ». 
Creamer, 85 Oh. St. 349, 97 N. E. 602; Opinions of the Justices, 209 Mass. 607, 96 
N. E. 308; Deibeikis v. Link-Belt Co., 261 Ill. 454, 104 N. E. 211; Mathison v. Min- 
neapolis Street Ry. Co., 126 Minn. 286, 148 N. W. 71; Sexton v. Newark District 
Telegraph Co., 84 N. J. L. 85, 86 Atl. 451, afd. 86 N. J. L. 701, 91 Atl. 1070; Hawkins 
v. Bleakly, 220 Fed. 378 (Iowa act); Shade v. Ash Grove Lime and Portland Cement 
(ai $3 Kan. 257, 144 Pac. 249; Mackin v. Detroit-Timkin Axle Co., 153 N. W. 49 

Mich.). 

8 See Ernst Freund, “Constitutional Status of Workmen’s Compensation,” in 
2 AMERICAN LABOR LEGISLATION REVIEW 43, 53. 

® See Rusinow, Socrat INSURANCE, 178 et seq. 

10 Noble State Bank v. Haskell, 219 U. S. 104. 

1 Tves v. South Buffalo Ry. Co., 201 N. Y. 271, 317, 94 N. E. 431, 448. This par- 
ticular absurdity gives strength to the position of those who contend that the “due 
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have enacted compulsory workmen’s compensation acts have been re- 
warded by having their acts upheld." Some states have amended their 
state constitutions to permit legislation of this sort. The Arizona con- 
stitution goes so far as to direct the legislature to enact it.“ It is not ex- 
plained in just what manner these provisions remove the objections under 
the Fourteenth Amendment; this is more evidence that those objec- 
tions are really non-existent. So it seems probable that compulsory leg- 
islation would now be held good in most jurisdictions. 

The present outlook shows, therefore, the great change that has oc- 
curred since the decision in the Ives case. The reason for this is found in 
the nature of the thing decided. As has been often said, decisions on the 
limits of due process and the propriety of what is claimed to be an exercise 
of the police power are decisions mainly of fact and public policy." 
Results are different as facts change or are more clearly brought to the at- 
tention of the court.!” Courts appreciate more fully the strength of settled 
public convictions. So legislation that once seemed an unreasonable 
interference with the liberty and property of citizens is seen, though the 
court may still be a disbeliever in its wisdom, to embody a sufficient public 
sentiment and to be calculated to effect a sufficient public purpose to make 
it not an unreasonable exercise of power.'® These decisions have met 
with general favor, evincing as they do a decent respect for the opinion 
of the legislature, and leaving to that body the large room for experiment 
which the wisest critics of our institution have always held desirable.’ 





TENANCY BY THE ENTIRETY AND THE NEW YORK TRANSFER TAX. — 
The members of the New York Court of Appeals have just expressed three 





process”? clauses should be removed from our state constitutions, and the whole matter 
left to be governed by the Fifth and the Fourteenth Amendments. 

2 State v. Claussen, 65 Wash. 156, 117 Pac. 1101; Stoll v. Pacific Coast Steamship 
Co., 205 Fed. 169 (Washington act); State ». Creamer, 85 Oh. St. 349, 97 N. E. 602 
(where the act was compulsory on the employee after his employer had elected); 
and the two principal cases. Contra, Cunningham v. Northwestern Improvement Co., 
44 Mont. 180, 119 Pac. 554, on an unfortunate detail of the Montana law. The court 
considers the other provisions of the act and declares that they are not repugnant to 
the constitution. 

183 Ohio (Const., Art. II, § 35, adopted Sept. 3, 1912); California (Const., Art. 
XX, § 21); New York (Const., Art. I, § 19, adopted Nov. 4, 1913); Wyoming 
(adopted 1913); Vermont (adopted April 8, 1913). 

14 Ariz. Const., Art. XVIII, § 8. 

% Hence a judge of the New York Supreme Court, before the decision in the prin- 
cipal case, expressed the opinion that the new act was unconstitutional. Herkey ». 
Agar Mfg. Co., 90 N. Y. Misc. 457. 

16 See A. A. Bruce, in 20 GREEN BAG 546, 552; Prof. Frankfurter, in 28 Harv. L. 
REv. 790; FREUND, PoLicE PowER, §§ 21, 63. 

17 Compare, for instance, the discussion i in Lochner v. New York, 198 U. S. 45, 59, 
and in People v. Williams, 189 N. Y. 131, 81 N. E. 778, with that in the dissenting 
opinion of Harlan, White, and Day, JJ., in Lochner ». New York, 198 U. S. 45, 70, 
and with Muller ». ‘Oregon, 208 U. S. 412, 419, and with McLean ». Arkansas, 211 U.S 
539, 549, and with People v. Schweinler Press, 214 N. Y. 395, 108 N. E. 639. 

18 See Holden v. Hardy, 169 U. S. 366, 386; Otis ». Parker, 187 U. S. 606; Noble 
State Bank v. Haskell, 219 U. ©. 104; Borgnis v. Falk Co., 147 Wis. 327, 349, 372, 133 
N. W. 200, 215, 223. 

Ms See THAYER, LEGAL Essays, 16 ef seg.; CooLEY, CONSTITUTIONAL LimiTATIONS, 
7 €d., 253. 
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different opinions upon the following case: A man deeded property to 
himself and his wife expressly declaring that the grantees were tenants 
by the entirety. He later willed all his property to his wife and died in 
her lifetime. The question arose whether the transfer of any of the prop- 
erty could be taxed under the law which provides for taxing transfers to take 
effect in possession or enjoyment at or after the death of the grantor. 
Matter of Klatzl, N. Y.L. J., Oct. 20, 1915. Perhaps the opinion of three 
majority judges is inaccurately reported. The provision of the deed 
characterizing the tenancy is set forth. It is also pointed out with great 
particularity that tenancy by the entirety has not been abolished in New 
York either by the married women’s acts? or by the statute which pro- 
vides that every estate granted to two persons in their own right shall be 
a tenancy in common unless expressly declared to be a joint tenancy.’ 
The decision then is that half the property is subject to the tax, because 
the deed created a tenancy in common by not expressly declaring the 
estate to be a joint tenancy. It is a subject for speculation how any one 
could create a tenancy by the entirety under this holding.‘ 

The main argument of the dissent is clear. Since tenancies by the 
entirety still exist, this deed must be given that effect in accordance with 
its expressed intention. The wife then at once became seized of the whole 
estate under the deed, and, nothing new having passed to her on the hus- 
band’s death, no transfer tax should be imposed. There is one difficulty 
here, however. It is an ancient rule that a man cannot convey to himself.5 
The dissent meets this by saying that the grantor did not convey to him- 
self, but to a separate entity composed of himself and his wife. They, 
however, indorse the statement that at common law “the wife had no 
legal existence apart from the husband, who in contracting with her simply 
contracted with himself.” And it used to be said, on a parity of reasoning, 
that he could not convey to his wife.’ In short, the old common-law 





1 Tax Law, § 220, subsec. 4; 5 Cons. L., p. 5978. 

2 Bertles ». Nunan, 92 N. Y. 152; Zorntlein v. Bram, too N. Y. 12, 2 N. E. 388; 
Stelz v. Shreck, 128 N. Y. 263, 28N. E. 510. Cf. InreThompson’s Estate, 81 Misc. 86, 
142 N. Y. Supp. 1064. The most pertinent statutes are summarized in Dom. REL. 
L., §§ 51, 56; 1 Cons. L., pp. 1037, 1054. The weight of authority under similar 
statutes isin accord. Pray v. Stebbins, 141 Mass. 219, 4 N. E. 824; Diver v. Diver, 
56 Pa. St. 106; Baker v. Stewart, 40 Kan. 442, 19 Pac. 904. See 2 REEVES, REAL 
PROPERTY, 975; I WASHBURN, REAL PROPERTY, 5 ed., 426. 2 BisHOP, MARRIED 
Women, § 284. Voluminous authority is collected in 30 L. R. A. 314-317. But cf. 
Green v. Cannaday, 77 S. C. 193, 200. 

8 See New York cases in n. 2, supra. The statute is REAL Prop. L., § 66; 4 Cons. 
L., p. 4960. Similar statutes in other states are given the same construction. Boland 
v. McKowen, 189 Mass. 563, 76 N. E. 206; Shaw v. Hearsey, 5 Mass. 521; Harden- 
bergh v. Hardenbergh, 10 N. J. L. 42. See Freeman, Corenancy, §§ 65, 66. Con- 
ira, Hoffman »v. Stigers, 28 Ia. 302, 307. Even statutes abolishing survivorship in 
joint tenancies do not extend to tenancies by the entirety. Thornton v. Thornton, 
3 Rand. (Va.) 179. 

* These judges inform us that tenancy by the entirety must be considered “pretty 
en of any principles which govern other cases.” They appear to have 
succ , 

5 See Southcot ». Stowel, 2 Mod. 207. Pibus v. Mitford, 1 Vent. 372, 378; 
LEAKE, Lanp Law, 2 ed., 36. 

® See WILLIAMS, REAL PROPERTY, 22 ed., 317; SCHOULER, HUSBAND AND WIFE, 
429; 1 WASHBURN, REAL PROPERTY, 279; LEAKE, LAND Law, 37, n. (0). 
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joke that man and wife were one, and he was the one,’ was close to the 
truth. Now the dissent maintains that neither the statute allowing direct 
conveyance between spouses nor any similar statutes have affected the 
unity of person. Must it not be, then, that the husband is still the one? 
If so, the conveyance failed altogether and the assessment should have 
been upon the whole property passing by will, But if metapbysical 
reasoning can help us at all, it would seem as a matter of logical necessity 
that a statute making possible a conveyance from husband to wife severs 
the unity for that purpose.* We have then a conveyance to two persons, 
one of them the grantor, to be seized per tout, and since he cannot take, 
the other grantee takes all.® In this view of the case no tax was assessable. 
Possibly the majority construed the conveyance as creating a tenancy in 
common " on the ground that this would be on the whole more in accord 
with the general intention of the grantor than the result here reached. 
but the opinion reported gives no basis for this explanation. 

The Chief Justice, while being of the opinion that a tenancy by the 
entirety had been created, swung the decision in favor of the tax by a 
liberal construction of the Transfer Tax Law. It may well be contended 
that in a popular sense the wife did not acquire the use and enjoyment of 
half the property until the grantor’s death. But the fact remains that 
in contemplation of law she at once acquired from the deed the right to 
use and enjoy the whole. True, her husband had that right also, but 
they were each seized per tout et non per my. Queer and artificial as the 





7 See ScHOULER, HUSBAND AND WIFE, 9; 1 WILLIAMS, REAL PROPERTY, 22 ed., 


3II. 

8 See Saxon v. Saxon, 46 Misc. 202, 93 N. Y. Supp. ro. It has been said that any 
destruction of the unity must preclude the existence of tenancy by the entirety. 
See Stelz v. Schreck, 128 N. Y. 263, 267, 28 N. E. 510, 511. It seems a safer doctrine 
that the nature of the tenancy would persist until expressly changed even if the ap- 
parent reason therefor no longer exists. See Bertles v. Nunan, 92 N. Y. 152, 165. 
“This maxim (of the unity) is one of those fictions of the law intended to subserve a 
useful purpose but not to be applied absolutely and without qualification.” Knapp 
v. Windsor, 60 Mass. 156, 157. The spouses never were regarded as identical with re- 
gard to property rights. Even Bracton uses a “quasi”:* “‘vir et uxor sunt quasi unica 
persona quia caro una, et sanguis unus.” Quoted in Co. Lit. 187 (f). The dissent ad- 
mits they may hold as tenants in common. This is clearly the case where they thus 
acquire the property before marriage, and by the weight of authority they may by 
express words /ake as tenants in common during coverture. Miner v. Brown, 133 N. Y. 
308, 31 N. E. 24. See McDermott v. French, 15 N. J. Eq. 78; 1 WASHBURN, REAL 
PROPERTY, 425; 2 BisHop, MARRIED WOMEN, § 285; 4 Kent, Comm. 363; 2 PREST., 
Asstr. OF TITLE, 41. Contra, Stuckey v. Keefe’s Executors, 26 Pa. St. 397; FREE- 
MAN, COTENANCY, §§ 71, 72. In New York they can take as joint tenants. Jooss 2. 
Fey, 129 N. Y. 17, 29 N. E. 136; Wurz v. Wurz, 15 N. Y. Supp. 720; Cloos v. Cloos, 
8 N. Y. Supp. 660. The unity theory is, however, carried to the extent of holding 
that the spouses are together seized of one and not of two shares when they hold in 
common with others. Barber v. Harris, 15 Wend. (N. Y.) 615; In re Jupp, 39 Ch. D. 
148; Darden v. Timberlake, 139 N. C. 181, 51 S. E. 895. See 1 WILLIAMs, REAL 
PROPERTY, 22 ed., 316; 1 WASHBURN, REAL PROPERTY, 278. 

® Overton v. Lacy, 6 T. B. Mon. (Ky.) 13; Dowset v. Sweet, 1 Amb. 175; Humph- 
rey v. Tayleur, 1 Amb. 136; McCord ». Bright, 44 Ind. App. 275; Cameron 2. Steves, 
4 Allen (N. Brunswick) 141. See Martin » Wagener, 1 T. & C. (N. Y.) 509, 522; 
FREEMAN, COTENANCY, § 28; Critica Juris INGENIOSA, 133; FLETA, lib. 3, cap. 4, § 6, 
p. 180, ed. 1685; PerRK, Pror. BK., p. 203; 1 Prest. SHEP. TOUCH. 71. 

10 Cf, Dressler ». Mulhern, 136 N. Y. Supp. 1049. 

11 Bx. Bx. II, 182. The Transfer Tax Law seems never to have been applied to such 
a case as this. Cf. cases collected in n. 5 Cons. L., p. 5982; Matter of Patterson, 
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old conception of property rights may seem, courts have wisely held 
that they shall not be changed by implications not strictly necessary. 
Of course the imposition of a tax does not directly involve unsettling 
titles, but an unsystematic breaking away from the theories of seizin 
and the nature of estates must eventually have that result. 





Is THE LIABILITY OF THE MAKER OF A DomicILeD Note Primary 
oR SECONDARY? — The effect of the failure of a bank upon the relation 
of the parties to a promissory note made payable at the bank has been 
determined by the Court of Appeals of New York in the recent case of . 
Baldwin’s Bank of Penn Yan v. Smith, 109 N. E. 138.1. The holder of a 
note sent it by post for collection to the bank at which it was made 
payable, and did not make inquiries, nor hear from the bank, for seven 
days, at which time the bank failed. The maker had sufficient funds 
with the bank and had given it orders to pay the note when he learned 
that it was there. The bank promised to do so, but did nothing in fur- 
therance of the order. It was held that the holder could not recover 
from the maker. The decision was rested upon the ground of pay- 
ment, or, in the alternative, negligence of the bank as the holder’s agent 
in not procuring payment. 

v Inso far as this result is based upon actual payment, it cannot be sup- 
ported. Undoubtedly the courts have gone to great lengths to spell 
out a payment where negotiable paper has been sent to a bank which 
has funds on hand to pay it. Thus the transfer of credits upon the books 
of the bank has been held sufficient.2 And there is a case in Massachu- 
setts to the effect that the cancellation of the note, the preparation of 
a cashier’s check to be remitted to the holder, and the making of a 
memorandum on a pad, to be entered upon the permanent books at 
the end of the day, constituted a payment.’ The validity of this de- 
cision may very well be doubted, for although the maker had been de- 
prived of control over his account to the extent of the amount of the 
note, there had been no step toward giving anything to the holder. 
And where, as in the principal case, there has not even been an act de- 
priving the maker of control over his deposit, it is impossible to find 
any payment.‘ 

W Regarding the second contention of the court, it is futile to talk of 
negligence of the holder in sending the note by mail, or of the negli- 





81 N. Y. Misc. 86, 142 N. Y. Supp. 1064; Jn re Thompson’s Estate, 130 N. Y. Supp. 
970. It has been held that when a joint tenant takes by survivorship no tax lies. 
In re Heiser’s Estate, 85 N. Y. Misc. 271, 147 N. Y. Supp. 557. Tenancy by the en- 
tirety is then an a fortiori case, for joint tenants are seized per my et per tout. BL. Bx. 
II, 182. Minor states that this maxim should be per tout et per mie. 2 Minor, Inst., 
4ed., 470. Cf. “Quilibet totum totum tenet et nihil tenet; scilicet, totum in communi, 
et nihil separatim per se.” Lewis’ BL. Bx. II, 182 n. (j). 


1 See RECENT CASES, p. 217. 

Ae ya v. Foote, 9 N. Y. 463; Daniel v. St. Louis National Bank, 67 Ark. 223, 
54S. W. 214. 

* Nineteenth Ward Bank ». First National Bank, 184 Mass. 49, 67 N. E. 670. 

* Sutherland ». First National Bank, 31 Mich. 230. Cf. Moore v. Norman, 52 
Minn. 83, 53 N. W. 8009. 
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gence of the bank being imputed to the holder on some theory of agency, 
if the maker of a domiciled note is primarily liable. A debtor cannot 
complain that his creditor is careless in pursuit. In the absence of 
payment, the maker’s defense must be that his liability is conditional 
and not primary. At common law this question has caused considerable 
confusion. In England, presentment of a domiciled note at the desig- 
nated place is necessary as a condition precedent to suit against the 
maker, but failure to present at the day of maturity seems only to affect 
the question of interest and costs.’ In America, before the Negotiable 
Instruments Law, no presentment was necessary as a condition to 
bringing suit against the maker, though, as in England, the maker could 
set up as a valid tender the fact that he had funds at the bank at the 
day of maturity.’ If the holder did thus present the note, the majority 
view was that the bank might pay it out of funds of the maker on de- 
posit,’ though this was vigorously disputed. And there seem to have 
been but two isolated and much criticised decisions which denied the 
holder a recovery where his neglect to present resulted in a loss to the 
maker due to failure of the bank.® 

However, the situation has been materially changed by the Negoti- 
able Instruments Law. At common law the bank had at most but a 
bare authority to pay a note domiciled there. Now, by express provi- 
sion, such an instrument is equivalent to an order on the bank to pay 
the same.!® This is in effect the creation of negotiable paper similar to 
a check, differing only in that it is payable at a future date. And there 
is not even this distinction when the note is payable on demand. In 
both cases the business understanding is that the debtor will have suf- 
ficient funds at the bank, and it is the duty of the bank to apply such 
funds to payment of the instrument. It might well be urged, therefore, 
that the statute has, in substantial effect, put the maker of a domi- 
ciled note in a position of secondary liability similar to that of the drawer 
of a check. It then becomes unnecessary to determine whether the 
holder in the principal case was negligent in sending the note to the domi- 
ciled bank for collection, or whether the bank was made the agent of 
the holder." Treating the mailing of the note to the bank as a sufficient 


5 Dickinson ». Bowes, 16 East 110; Sands v, Clarke, 8 C. B. 751. Contra, Nichols 
v. Bowes, 2 Campb. 498. Cf. Rowe v. Young, 2 Brod. & B. 165. 
6 Wallace v. McConnell, 13 Pet. (U. S.) 136. 
0 7 Bedford Bank ». Acoam, 125 Ind. 584, 25 N. E. 713; Kymer ». Laurie, 18 L. J. 
. B. 218. 
8 Wood & Co. v. Merchants Savings, Mg Co., 41 Ill. 267; Grissom », Commercial 
National Bank, 87 Tenn. 350, 10 S. W. 7 
® Lazier ». Horan, 55 la. 75, 7 N. W. <a (This case was thought to hold that 
there was a payment, and was in terms overruled in Bank of Montreal ». - 
105 Ia. 349, 75 N. W. 351); Bank of Charleston, etc. v. Zorn, 14 S. C. 444. See Sto: 
Promissory NOTES, P28. For a careful criticism of these cases, see pyrene > 
car me 44 N. J. L. 638. See also Williamsport Gas Co. v. Pinkerton, 95 Pa. 
t. 62 
10 See BRANNAN, NEGOTIABLE INSTRUMENTS Law, §87. “Where the instrument 
is made payable at a bank it is equivalent to an order to the bank to pay the same for 
the account of the principal debtor thereon.” 
11 That such action is negligence, see Pinkney ». Kanawha Valley Bank, 68 W. Va. 
254, 69 S. E. 1012, and cases cited. 
‘ For a decision based upon agency of the bank for the holder, see Farwell ». Curtis, 7 
iss. 160. 








206 HARVARD LAW REVIEW 


presentment for payment, justified by reasonable business custom,” 
the holder should still not be allowed to recover. Failure by the bank 
to remit to the holder within a reasonable time was sufficient to indi- 
cate that the note had been dishonored," and the holder having failed 
to give seasonable notice of dishonor," the defendant as a party second- 
arily liable was thereby discharged, just as if he were the drawer of a 
check. It is to be hoped that this construction of the Negotiable In- 
struments Law, desirable as it is from a commercial viewpoint, may find 
favor with the courts." 





THe Writ oF Ne Exeat.—A novel application of the writ of ne 
exeat, which has lately been made by the Court of Chancery of New 
Jersey, gives proof of an encouraging tendency of courts of equity to 
extend old zemedies to new situations, whenever necessary to prevent a 
failure of justice. The writ was issued in aid of a decree awarding the 
custody of a minor child to the mother and ordering her to allow the 
father to have access to the child at a specified place in New Jersey. 
Palmer v. Palmer, 95 Atl. 241 (N. J.). 

The writ of me exeat? is an equitable remedy in the nature of bail 
at common law.’ It is directed to the sheriff, commanding him to 
commit the party to prison until he gives security not to leave the 
jurisdiction without permission of the court. Its prototype appears to 
have been a writ de securitate invenienda,> designed to prevent too close 
relations between the clerical body of England and the Papal See,® 
by forbidding clergymen to depart from the realm without the King’s 
license. The writ of me exeat was first used in England some time be- 
tween the reign of John and that of Edward I, as a high prerogative 
writ, founded on the duty of the subject to defend the King and his 
realm.” In view of the political nature of the original writ, it is quite 
natural that the courts have been inclined to limit its application as a 
purely civil remedy.® As early as the reign of Queen Elizabeth, how- 





2 Prideaux v. Criddle, L. R. 4 Q. B. 455; Heywood ». Pickering, L. R. 9 Q. B. 
428. See Indig v. National City Bank, 80 N. Y. 100, 106 

18 Bailey v. Bodenham, 10 L. T. N. S. 422, 423. 

14 See BRANNAN, NEGOTIABLE INSTRUMENTS Law, §§ 102, 104. 

See BRANNAN, NEGOTIABLE INSTRUMENTS Law, §89. Bacigalupo v. Parrilli, 
112 N. Y. Supp. 1040; Kuflick v. Glasser, 114 N. Y. Supp. 870. 

16 The court in the principal case seems to have thought of this interpretation, 
but did not rely upon it. See 109 N. E. 138, 139. 


1 For a more complete statement of this case, see RECENT CASES, p. 222. 

2 In England, called ne exeat regno. See Story, Equity JURISPRUDENCE, 13 ed., 
§ 1465. In the United States, called ne exeat republica. See 1 WHITEHOUSE, EQUITY 
PRACTICE, § 428. 

8 See Haffey v. Haffey, 14 Ves. Jr. 261; Mitchell v. Bunch, 2 Paige (N. Y.) 606. 

* For form of writ, see Rice v. Hale, 59 Mass. 238, 242; 3 DANIELL, CHAN. PLEAD. 
AND PRAC., 2328. 

5 For form of this writ see BEAMES, NE Exeat, Appendix I, 

6 See BEAMES, NE Exeat, 9, 11; 3 Co. INst., ch. 84, p. 179. 

7 2 BRITTON, 283; see FITZHERBERT, NATURA BREviuM, 85. 

8 See Tomlinson v. Harrison, 8 Ves. Jr. 32; Whitehouse v. Partridge, 3 Swanst. 
365, 379; Dick v. Swinton, 1 Ves. & Bea. 371, 373. 
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ever, in some unexplained manner,? the practice of using the writ for 
the enforcement of private rights had become established.!° In this 
country it has always been treated, not as a prerogative writ, but as an 
ordinary process which issues as of right in cases in which it is prop- 
erly grantable." 

But both the English and the American courts have established and 
adhered to the rule that ne exeat will issue only for the enforcement of 
equitable “ pecuniary * demands, presently payable.“ To this arbi- 
trary rule: two exceptions have been recognized. ‘The writ will be 
granted, on application of a wife, to prevent the threatened departure 
of her husband with intent to evade a decree for the payment of ali- 
mony.” And where the circumstances are such that equity will enter- 
tain a bill for an account,.the writ is available to keep within the juris- 
diction a defendant who admits that a balance on a legal claim is due to 
the plaintiff, but denies that it is as large as the plaintiff asserts.* This 
latter use of the writ has been explained as a process in aid of the con- 
current jurisdiction of courts of equity;!” and on the same theory a 
ne exeat has been issued in actions for the specific performance of con- 
tracts, at the instance of the vendor.!® The remedy, however, has not 

‘been given so broad an application as this explanation would imply, 
but has been strictly limited to cases where there is a money demand 
to be enforced in equity. Moreover, its availability has been further 
impaired in some jurisdictions by decisions to the effect that constitu- 
tional or statutory provisions abolishing imprisonment for debt restrict 
the power to issue a ne exeat as it existed at common law; and in 
many of the code states, the writ has been expressly or impliedly abol- 
ished.” 





9 “How it happened that this great prerogative writ, intended by the laws for 
great political purposes and the safety of the country, came to be applied between 
subject and subject, I cannot conjecture.” Lord Eldon in Flack v. Holm, 1 J. & W. 
405, 414. 

10 See Story, Equiry JURISPRUDENCE, x3 ed., § 1467. 

11 Lamar 2. Lamar, 123 Ga. 827, 51 S. E. 763. 

' 2 Jenkins 2. Parkinson, 2 Myl. & K. 5; 7” Mark, 6 Johns. Ch. (N. Y.) 
138. The use of me exeat was not extended to legal debts by e adoption of the 
Judicature Act. Drover v. Beyer, 13 Ch. Div. 242. Nor by codes which abolish the 
distinction between actions at law and suits in equity. Bonesteel v. Bonesteel, 28. 
. Wis. 245. 

% Williams v. Williams, 3 N. J. Eq. 130; Cowdin ». Cram, 3 Edw. Ch. (N. Y.) 231. 
It has also been held that the demand must be certain in its nature. See Anon., 
t Atk. 521; Rico v. Gualtier, 3 Atk. 501; Shearman v. Shearman, 3 Bro. Ch. 370. 

14 De Rivafinoli v. Corsetti, 4 Paige (N. Y.) 264. See also Seymour v. Hazard, 1 
Johns. Ch. (N. Y.) 1. 

145 Dawson v. Dawson, 7 Ves. Jr. 173; Lamar v. Lamar, 123 Ga. 827, 51 S. E. 763. 
It has been said that this use of the writ arose from compassion and from the fact 
that the ecclesiastical courts could not take bail. See Anon., 2 Atk. 210; Vander- 
ew v. De Blaquiere, 8 Sim. 315, 322; Story, Equity JURISPRUDENCE, 13 ed., 

1472. 

16 MacDonough v. Gaynor, 18 N. J. Eq. 249; Jones v. Sampson, 8 Ves. Jr. 593. 

17 See Story, Equity JURISPRUDENCE, 13 ed., § 1473. 

18 Boehm 2. Wood, Turn. & Russ. 332; Goodwin ». Clarke, 2 Dick. 497. 

19 See Adams ». Whitcomb, 46 Vt. 708; Malcolm ». Andrews, 68 Ill. 100. But, on 
principle, the arrest of a defendant under a ne exeat is not im; cu) one for debt. 
Dean v. Smith, 23 Wis. 483; Brown v. Haff and Lyon, 5 Paige (N. Y.) 23 

20 Ex parte Harker, 49 Cal. 465; Cable v. Alvord, 27 Oh. St. 654. In England, ne 
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This apparent prejudice against a valuable equitable remedy makes 
especially noteworthy the issuance of the writ of me exeat in the prin- 
cipal case, where no pecuniary demand was involved. The Chancellor 
held that even though there might be no precedent for this use of 
the writ,24 equity would “make a precedent to fit a case, novel in 
incident, which comes within some head of equity jurisprudence.” ” 
An injunction would have been‘ inadequate. The court could have 
enjoined the defendant from taking the child out of the state, and or- 
dered her to give security that she would not leave.“ But she might 
disobey the court, and get the child into another state before the decree 
could be enforced by contempt proceedings. And a court of equity in 
another state could not secure to the father, in specie, his right to have 
access to the child in New Jersey. A writ of ne exeat, on the other hand, 
would keep the defendant in custody in New Jersey, until she gave 
security. It would accomplish the result aimed at by an injunction in a 
more effective manner; and there is no reason, on principle, why it 
should not be issued in such cases.* Where the plaintiff’s case is clear, 
and his remedy at law is inadequate, equity should disregard all arbi- 
trary limitations, and make use of every remedy which it possesses, in 
order to secure the plaintiff’s rights.* 


ADMISSIBILITY OF HEARSAY EVIDENCE BEFORE AN ADMINISTRATIVE 
TRIBUNAL. — The rapid development of administrative law, with the 


consequent delegation of quasi-judicial authority to boards and com- 
missions, raises the question whether such a body is bound by the es- 
tablished rules of judicial procedure or may act in accordance with the 
principles governing the ordinary transaction of business.' Two re- 
cent California cases have held it reversible error for the commission to 
base its findings upon hearsay under a Workmen’s Compensation Act 
permitting the commission to disregard “technical rules of evidence.” 
Englebretson v. Industrial Accident Commission, 151 Pac. 421; Em- 
ployers’ Assurance Corporation v. Industrial Accident Commission, 151 
Pac. 423. A recent New York case comes to the opposite conclusion.? 





exeat issues only when the case is within the exceptions of the Debtors Act, 1869 
(32 & 33 Vict., c. 62), §6. Drover v. Beyer, 13 Ch. Div. 242. 

21 Cf. In re J. Watts Kearney, Jr., 21 N. J. L. J. 25. 

* Cf. Earle v. American Sugar Refining Co., 74 N. J. Eq. 751, 761, 71 Atl. 391, 395. 

% De Manneville v. De Manneville, 10 Ves. Jr. 52. ; 

* In New York a defendant may now be arrested whenever his contemplated de- 
parture from the state threatens to render ineffectual any judgment or order requir- 
ing the performance of an act, the non-performance of which would be punishable as 
acontempt. This is a statutory substitute for the writ of me exeat. Buss, N. Y. ANN. 
Cope, 6 ed., § 550. 

% See Chancellor Kent’s opinion in Porter v. Spencer, 2 Johns. Ch. (N. Y.) 1609. 
Cf. also, Fisher v. Stone, 4 Ill. 68, 70; Lucas v. Hickman, 2 Stewart (Ala.) r11, 114. 


1 See Local Government Board »v. Arlidge, [1915] A. C. 120, 132, 133. 31 Law 
Quart. REv. 148, 1 5°, 
? For the facts of the cases here discussed, see RECENT CASES, p. 227. 
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Carroll v. Knickerbocker Ice Co., 155 N. Y. Supp. 1. The two cases can 
be easily distinguished upon the wording of the statutes,’ but they are 
so clearly opposed in spirit and reasoning‘ that a more fundamental 
difference is apparent. 

The importance of these decisions is emphasized by the fact that of 
the twenty-four ° states which have adopted Workmen’s Compensation 
statutes, fifteen have placed the administration of the act in the hands 
of a commission or administrative officer.6 Only three’ of these states 
have adopted a provision similar to the one here discussed, but in al- 
most every other case the legislature has given the commission power 
either to “regulate the nature and extent of proofs and evidence and 
the method of taking and furnishing the same,’’® or to “adopt reason- 
able and proper rules to govern its procedure.” ® Under such a provi- 
sion at least one commission 1° has adopted a rule similar to the statute 
here discussed, and the power of the commission to do so is clear under 
such an act." The statutes in question, as interpreted by the New York 
court, allow the commission a very broad discretion, but the construc- 
tion by the California court seems unduly narrow, for the evident in- 
tention of the legislature was to allow the commission, within its dis- 





3 By Cat. Laws, 1913, ch. 176, § 77, the commission shall not “be bound by tech- 
nical rules of evidence.” By N. Y. Laws, 1914, ch. 41, § 68, the commission is not 
“bound by common law or statutory rules of evidence.” Though it is a conceivable 
conclusion that the hearsay rule is not a “technical rule of evidence,” there can be 
no doubt that it is a “common-law rule.” 

4 Howard, J., in Carroll v. Knickerbocker Ice Co., 155 N. Y. Supp. 1, 3. “The 
very instant that the old rules of evidence are invoked, the informal character of the 
hearing disappears and the rigid formal rules of procedure and all the technicalities 
incident to the practice of law will grow up around the commission.” 

Shaw, J., in Englebretson v. Industrial Accident Commission, 151 Pac. 421, 423. 
“Tf the circumstance that the eyewitness of any fact be dead should justify the intro- 
duction of testimony to establish that fact from hearsay, no man could feel safe in 
any property.” 

5 Statutes were examined down to March 1, 1915, only. 

6 These statutes may be found conveniently collected in 2 BRADBURY, WORKMAN’S 
CoMPENSATION. England and the seven Canadian states which have workmen’s 
compensation acts have provided for arbitration with resort to the courts. 

7 Connecticut (Laws, 1913, ch. 138, § 25) is the only state beside New York and 
California. 

8 Kentucky (Laws, 1914, ch. 73, § 7), Nevada (Laws, 1913, ch. 111, § 12), and 
West Virginia (Laws, 1913, ch. 10, § 8) have essentially this provision, in addition to 
New York and California. 

9 Tllinois, Iowa, Massachusetts, Michigan, Ohio, Oregon, Texas, and Wisconsin, 
as well as the states mentioned in the preceding note, have substantially this provi- 
sion. 

1 Rule 7 of Onto InpustriaL Commission provides that: “The Commission 
will not be bound by the usual common law or statutory rules of evidence.” See 1 
BRADBURY, WORKMAN’S COMPENSATION, 2 ed., 876. 

11 The holding of the court in the Englebretson case, supra, to the effect that this 
was an unconstitutional delegation of authority, must be regarded as the expiring 
gasp of a dying dogma. Cat. Const., Art. III, reads: “No person with 
the exercise of powers properly belonging to one of these departments [legislative, 
executive, or judicial] shall exercise any functions appertaining to either of the others.’ 
However, Art. XX, § 21, as amended to allow the passage of the Workmen’s Compensa- 
tion Act, says: “The legislature may provide for the settlement of disputes . . 
by an industrial accident board . . . anything in the constitution to the contrary 
notwithstanding.” This amendment is clearly broad enough to justify the act as 
passed. See McCullough v. Maryland, 4 Wheat. (U. S.) 316, 408, 415, 421. 
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cretion, to receive any logically probative matter." That hearsay has 
considerable value as proof is hardly open to question. Indeed the 
courts have repeatedly held that if evidence of a hearsay character gets 
in unobjected to it must be given its full weight.% Many of the code 
states have modified the hearsay rule “ and one of the others © has so 
limited it that any of the declarations ruled upon in the three cases here 
considered would have been admissible within the discretion of the 
trial judge. It is clear that a similar modification is more than justified 
in the case of administrative tribunals, especially as the growth of the 
excluding rules of evidence was due to the practical needs of trials 
before undiscriminating juries.’® 

As the functions and duties of government expand, and statutes like 
the present add increasingly to governmental responsibilities, it is in- 
evitable that a large amount of business which was once carried on by 
private individuals will be put into the hands of various governmental 
agencies.” In the transaction of this business many questions of a 
judicial or quasi-judicial nature must be decided, and it has become in- 
creasingly evident that the common-law court cannot adapt itself to 
the decision of technical questions of mechanics, railroad management, 
physics, and chemistry, or the broad considerations of economic policy 
which are necessarily involved in these new functions. The rigidity of 
the common-law procedure, the fact that the jury were chosen without 
regard for their ability, the lack of confidence in the jury and the trial 
judge, and the necessarily contentious nature of the proceedings, es- 
tablished a great number of rigid and technical rules and made inevita- 
ble the introduction of the administrative tribunal.!* These bodies are, 
in theory, composed of trained men who are fitted by education and 
experience to pass upon the very questions which are presented, and 
ready to approach each case with an open and unprejudiced mind. 





2 This intention is indicated both by § 77, authorizing the commission to disregard 
‘technical rules of evidence,” and by § 75 (6), giving the commission power to “regu- 
late the nature and extent of the proofs and evidence.” 

18 Damon ». Carroll, 163 Mass. 404, 408; Diaz v. United States, 223 U. S. 442, 450; 
Kansas City & So. Ry. v. Albers Commission Co., 223 U. S. 573, 596; Kimmerle ». 
Farr, 189 Fed. 295, 298. This is the point that Woodward, J., dissenting in the 
New York case, seems to have overlooked when he maintains that the statute merely 
allows the commission to admit hearsay, but still requires the award to be based on 
“legal” evidence. From the cases above cited it is clear that the exclusion of hear- 
say is not regarded as inherently necessary to proper judicial process, 

4 See, for example, Iowa Cope, §§ 4621, 4622. 

Mass. R.L. , 1902, ch. 175, § 66: “No declaration of a deceased person shall be 
excluded as evidence on the ground of its being hearsay if it ap to the satisfac- 
tion of the judge to have been made in good faith before the beginning of the suit 
and upon the personal knowledge of the declarant.” In a recent case the declarations 
of a deceased employee were admitted under this statute before the Industrial Acci- 
dent Board to support a recovery under the Workmen’s Compensation Act. The 
case is very similar to those here discussed. Pigeon’s Case, 216 Mass. 51, 102 N. E. 

32. 

16 See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 180, 267 ef seqg.; 1 WIG- 
MORE, EvIDENCE, § 8; Mansfield, C. J.,in Berkeley Peerage Case, 4 Conak 414, 415; 
MAINE, VILLAGE Comamunrriss, 3 ed., 302. 

17 See n. 1, supra. 

18 See Interstate Commerce Commission v. Baird, 194 U. S. 25, 44; United States 
v. Uhl, 215 Fed. 573, 574; In re Georgia & Florida Ry., 215 Fed. 195, 199. 
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It will improve neither the caliber nor the administrative efficiency of 
these tribunals to confine them to the crystallized and archaic methods 
of the common law. Men of power, insight, and wide experience can be 
secured upon a commission only if it is clothed with: large discretion 
aud given the means to make its own decisions reasonably effective; 
not, however, if it is to be a mere automaton for the application of un- 
scientific legislative measures. Courts were foredoomed to failure in 
handling these complex questions because of their inelastic machinery. 
Administrative tribunals, now in their formative period, may come to 
similar grief, unless they are kept free from annoying restrictions of 
form and procedure. 





THe EFFECT IN FEDERAL PRACTICE OF GIVING A CRIMINAL DeE- 
FENDANT NoTIcCE TO PRopUCE DocuUMENTs IN His PossEssion. — 
That over-careful regard for the rights of the criminal defendant,! 
which is still occasionally noticeable in the reports, seems lately to have 
been responsible for some unfortunate reasoning in the federal courts. 
In a recent case the Circuit Court of Appeals for the Seventh Circuit 
held that it was error, though not prejudicial in the particular case, for 
the trial court to ‘allow the prosecuting attorney to read before the jury 
a notice to the defendant to produce certain letters which he had in his 
possession. Hanish v. United States (not yet reported).? This dictum is 
in accord with McKnight v. United States, an earlier case in the Sixth 
Circuit, in which the presentation of notice was given as a ground for 
reversing judgment. The ruling seems to be based on the ground that 
to allow such notice would permit inferences to be drawn which would 
be a violation of the defendant’s constitutional right of immunity 
against self-incrimination.* By statute in almost every state and by 
the federal law, unfavorable inferences may not be drawn from the 
accused’s failure to testify,> but by the weight of authority the jury is 
permitted to take into account the criminal defendant’s failure to pro- 
duce witnesses, or, so the cases seem to decide, documents not of his 
own authorship.® 

It would seem, however, erroneous to bring notice to produce within 





1 See BENTHAM, RATIONALE OF JUDICIAL EvIDENCE, Book IX, pt. IV, c. III. 

2 For a full statement of this case, see RECENT CASES, p. 223. 

8 r15 Fed. 972, 976. 

4 The Fifth Amendment of the federal Constitution provides that no person shall 
be compelled in any criminal case to be a witness against himself. This has been 
held to apply only to the federal courts. Twining v. New Jersey, 211 U. S. 78, 93. 
The states, either by constitution or statute, have adopted similar provisions. See 
for instance, lowa Cope, § 5484. 

5 U. S. Comp. Stat., § 1465; Wilson v. United States, 149 U. S. 60. See 3 Wic- 
MORE, EVIDENCE, § 2272 and notes. Allowing inferences to be drawn has been held 
not to be a violation of the due process clause of the Fourteenth Amendment. Twin- 
ing v. New Jersey, 211 U. S. 78, 99. 

6 Clifton v. United States, 4 How. (U. S.) 242, 247; People v. Cline, 83 Cal. 374, 378, 
23 Pac. 391; United States ». Flemming, 18 Fed. 907,916. See 3 WicmMorE, EVIDENCE, 
§ 2273. But see State v. Hull, 18 R. I. 207, 211, 26 Atl. ror, 192. Although in the 
principal case one of the letters in question was written by the defendant, the court 
tried to distinguish the McKnight case where the document in question was “highly 
incriminating.” 
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the rule applying to comment on a failure to testify. The rule of law 
is that if a party to a suit wishes to prove a writing he must either bring 
it into court, or show why it is not feasible for him to do so.’ There- 
fore, with certain important exceptions, a notice to the adversary to 
produce documents in his possession has always been held a necessary 
foundation for the introduction of secondary evidence.’ If the adver- 
sary has destroyed the document or suppressed it either himself or in 
collusion with a third person, no notice is necessary, as his action amounts 
to a refusal to produce.® Also if notice is implied in the declaration or 
indictment, the rule is considered to have been complied with.!° But 
in such cases if formal notice were given such surplusage would naturally 
not be considered error. The court in the McKnight case, however, 
utterly overlooks the reason for the rule, in concluding that, as the 
notice to produce is a comment on the defendant’s claim of privilege, 
or at least would give ground for inferences to be drawn against him, 
secondary evidence may be given without such notice. The fallacy in 
this argument lies in supposing that any comment can be made on, or 
inference drawn from, a claim of privilege before the claim is made. 
There can be no claim of privilege until the notice is given. Moreover, 
the refusal to produce on notice is not necessarily a claim of privilege, 
as the party with papers in his possession may refuse to produce for 
other reasons." It is furthermore difficult to see wherein a notice to 
produce and consequent refusal gives any more basis for inferences than 
proof that documents which have not been produced are in the defend- 
ant’s hands. Yet that such proof must be made before introducing sec- 
ondary evidence is universally admitted.” 

From a practical point of view the decision in the McKnight case is 
a pitfall for an unwary prosecutor. If the trial judge admits secondary 
evidence without requiring notice he may well be reversed above by a 
court which knows only the common-law rule. On the other hand if 
the prosecution is required to give notice, the exotic rule of the Mc- 
Knight case may be applied. On either hypothesis the defendant can 
except with a good chance of being sustained. The only safe way of 
proceeding is to have the jury sent out or to present the notice before 





7 See Queen v. Inhabitants of Kenilworth, 7 Q. B. 642. Also for a full discussion 
of the rule, see 2 WiGMoRE, EvipENcE, §§ 1178-1250. 

8 Young »v. People, 221 Ill. 51, 56, 77 N. E. 536, 538; Snider v. State, 78 Miss. 366, 
29 So. 78; Doe d. Phillips v. Morris, 3 A. & E. 46, 50; 2 WicmMorE, EviDENCE, § 1202. 

® Leeds »v. Cook, 4 Esp. 256; Doe d. Pearson ». Ries, 7 Bing. 724; Gray v. Pentland, 
2S. & R. (Pa.) 23, 31; Nealley v. Greenough, 25 N. H. 325, 330. See 2 WiIGMORE, 
EvivENce, § 1207. 

10 McGinnis v. State, 24 Ind. 500; United States v. Doebler, Baldw. 519; State ». 
Mayberry, 48 Me. 218, 238; People v. Rial, 23 Cal. App. 713, 719, 139 Pac. 661, 663; 
United States v. Reyburn, 6 Pet. (U. S.) 352, 365. 

11 See 3 W1GMORE, EVIDENCE, § 2273, 0. 3. 

12 “The introduction of secondary evidence of a writing in such instances is founded 
upon proof showing the original to be in the possession ot the defendant.” Day, J., 
in McKnight ». United States, 115 Fed. 972, 980. 

13 In Dunbar v. United States, 156 U. S. 185, 195, defendant’s counsel objected 
because he had no notice, whereupon notice was given to him in open court. There 
was no objection raised or discussed as to comment on failure to testify, although 
the writings in question were of the defendant’s own authorship. See also cases cited 
in the following footnote. 











NOTES 213 


the judge in chambers. It might be argued that there is no great ob- 
jection to pursuing this method. There is, however, a measure of in- 
convenience involved. Furthermore, the need of breaking off in the 
middle of presenting a case to the jury, in order to send them from the 
room, has the effect of taking their minds from the thread of the story, 
and thus rendering the evidence when presented far less telling than if 
it were allowed to come in without delay. An addition to the many 
technicalities of our criminal procedure, which is only necessary because 
of this mistaken decision,“ is certainly to be deplored. 





ARE PREFERENTIAL VOTING STATUTES UNCONSTITUTIONAL? — How 
nearly “effective voting’? may be accomplished by means of legisla- 
tion alone is a question upon which the authorities are in confusion. 
Two late conflicting decisions serve to increase the uncertainty in which 
the law here finds itself. In each case the plaintiff brought suit to con- 
test the right of the defendant to an elective office. Under a constitu- 
tion guaranteeing to all electors the right “to vote . . . for all officers 
that now are, or hereafter may be, elective by the people” the Su- 
preme Court of Minnesota held that a statute providing for preferential 
voting was unconstitutional. Brown v. Smallwood, 153 N. W. 953. 
Upon the same facts and under a substantially similar constitutional 
provision the Supreme Court of New Jersey reached the opposite con- 
clusion. Orpen v. Watson, 93 Atl. 853. 

The right to vote is not a right inherent in any person but is a political 
privilege granted by the state to a specified class of electors and is sub- 
ject to state control and regulation.' So the power of a state legislature 
to effectuate ballot reform is limited only by the negative provision of 
the Fifteenth Amendment to the federal Constitution * and the suffrage 

tees of the state constitution. The court must decide in each 
case what the constitution of the state does or does not guarantee to 
the electors. 

In determining the power of the legislature to regulate the manner 
of exercising the elective franchise the courts, as a rule, have been liberal 





M4 a - brows States, 115 in 972, 976, cage Agen alone. There 
is some in the pointing toward an exception ing notice unnecessary 
in the case of a criminal defendant where the willie has been clearly traced to his 

ion, but there is nothing to indicate that to allow such notice would be error. 
The ground on which the rulings are based is that the accused could not be compelled 
to produce and therefore notice is useless. Moore v. State, 130 Ga. 322, 333, 60 S. E. 
544, 548; State v. McCauley, 17 Wash. 88, 91, 49 Pac. 221, 222; State v. Gurnee, 14 
Kan. 111, 120. See 3 Rice, EvmeEnce, § 31; UNDERHILL, CRIMINAL EVIDENCE, 2 
ed., § 42. Such reasoning results from a mistaken idea of the purpose of the rule. 
And the great weight of authority is that notice to produce is necessary as well in 
criminal as in civil cases. Regina v. Kitson, 6 Cox C. C. 159; Regina v. Elsworthy, 
10 Cox C. C. 579; United States ». Winchester, 2 McLean (U. S.) 135; State ». Kim- 
brough, 2 Dev. Law (N. C.) 431; Young ». People, 221 Ill. 51, 56, 77 N. E. 536, 538; 
Snider v. State, 78 Miss. 366, 29 So. 78; State v. Martin, 229 Mo. 620, 635, 129 S. W. 
881, 885; State ». Barnett, 110 Mo. App. 592, 85 S. W. 613. See State ». Mann, 39 
Wash. 144, 148, 81 Pac. 561, 562. 


1 See Gougar v. Timberlake, 148 Ind. 38, 46 N. E. 330. 
2 See United States v. Cruikshank, 92 U. S. 542, 555. 





214 HARVARD LAW REVIEW 


enough. Thus it is well settled that the legislature may prescribe rules 
for the proper registration of voters,* and for the manner of marking 
the ballot. Furthermore the privilege of voting “by ballot’’® is held 
not to be violated by the innovation of a voting machine, though the 
result seems to be otherwise where the constitution provides for “writ- 
ten ballot.”*® Nor is a provision that a valid vote must register a choice 
for a prescribed number of candidates regarded as unconstitutional 
under the usual constitutional provisions.’ But when the question con- 
cerns the power of the legislature to change the very nature of the vote, 
that is, its effective character, the courts have been stricter. The funda- 
mental principle to be generally applied is that there must be no dis- 
crimination between the various electors; the voting strength of one 
must be exactly equal to the voting strength of another. The diffi- 
culty lies in determining just what constitutes this equality of voting 
strength. For example, is a statute unconstitutional which allows 
cumulative voting? The answer to this question should depend pri- 
marily upon whether or not a statute is unconstitutional which provides 
that no elector may record his choice for more than a certain portion of 
the elective offices. Such so-called “restricted voting” would seem to 
be clearly unconstitutional when the constitution guarantees to the 
electors the privilege of voting “for all officers to be elected,” ® though 
this result would be more doubtful where the constitution merely 
guarantees the privilege of voting “at all elections.” ® If a restricted 
vote is unconstitutional, then it would seem that cumulative voting is 
open to the same objection. For, assuming that an elector has a privi- 
lege under the constitution of casting a vote for a candidate for every 
elective office, it must follow that he has the privilege of registering him- 
self as a full voting unit for each of those candidates. To allow a second 
elector to register as more than one full voting unit for any one candi- 
date, by cumulating his vote, would seem to impair the constitutional 
privilege of the first elector. For instance, suppose there are three elec- 
tive offices to be filled, under a constitution guaranteeing to every elec- 
tor the privilege of voting for each of the three candidates. Surely 
this must mean that he may give to each of those candidates one full 
vote. If, then, another elector has the power to cast three votes for any 
one candidate it would seem that the system has permitted discrimina- 





’ Capen v. Foster, 12 Pick. (Mass.) 485; People v. Hoffman, 116 Ill. 587, 5 N. E. 
6. 
a Cole v. Tucker, 164 Mass. 486, 41 N. E. 681. 

5 Elwell ». Comstock, 99 Minn. 261, 109 N. W. 698; Detroit v. Inspectors, 139 
Mich. 548, 102 N. W. 1029; Lynch ». Malley, 215 Ill. 574, 74 N. E. 723. See 20 Harv. 
L. REV. 3209. 

6 Nichols v. Board of Election Comm’rs, 196*Mass. 410, 82 N. E. 50, overruling 
advisory opinion in In re House Bill No. 1291, 178 Mass. 605, 60 N. E. 129. 

7 Farrell v. Hicken, 125 Minn. 407, 147 N. W. 815. Note that this case presented 
also the same situation as did the principal case, but the constitutionality of the 
preferential ballot was not questioned. See also McEwen ». Prince, 125 Minn. 417, 
147 N. W. 275; Silberstein v. Prince, 127 Minn. 411, 149 N. W. 653. 

8 McArdle v. Jersey City, 66 N. J. L. 590, 49 Atl. 1013; Bowden v. Bedell, 68 
N. J. L. 451, 53 Atl. 198; In re Opinion of Judges, 21 R. I. 579, 41 Atl. 1009. 

® Restricted voting statutes have been held invalid under such a constitutional 
guarantee. State v. Constantine, 42 Oh. St. 437. And see People v. Kenney, 96 N. Y. 
294. Contra, Commonwealth v. Reeder, 171 Pa. St. 505, 33 Atl. 67. 
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tion between the voting strength of the electors. The constitutionality 
of such a statute may, therefore, well be doubted.” 

But a statute providing for preferential balloting presents a very 
different problem." Here every elector has a right to vote for a candi- 
date for every office to be filled. Moreover, in no way can an elector 
cast more than one effective vote for the same candidate. The ballots 
of the several electors are allowed exactly the same weight and effect. 
If a sufficient number of candidates do not receive a majority of first 
choice votes it is a violation of no right of the electors to declare that 
a resort may be had to the second choice votes in order to fill the defi- 
ciency.” The several choices of the several electors receive equal weight. 
This essential equality being preserved, it matters not that preferential 
voting was unknown at the time the constitution guaranteeing the right 
“to vote’ was adopted, for the change is merely in pursuance of the 
undoubted legislative power to regulate the election machinery with a 
view to obtaining a more accurate registration of the electoral will. So, 
regardless of the constitutionality of the restricted vote or of the cumu- 
lative vote, the Minnesota court seems unnecessarily narrow in its de- 
cision invalidating the preferential voting legislation.” 
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ALIENS — EXCLUSION OF ALIENS — JUDICIAL POWER OF REVIEW — CoN- 
STRUCTION OF STATUTE. — Under the immigration laws, “persons likely to 
become a public charge are to be excluded.” 34 U. S. Stat. at L. 898; as 
amended 36 U. S. Stat. at L. 263. The petitioners were excluded under this 
provision by a Commissioner of Immigration on the ground that the industrial 

















10 Tt has been held unconstitutional. Maynard »v. Board, 84 Mich. 228, 47 N. W. 
756. See State v. Thompson, 21 N. D. 426, 443. And see McCrary, ELEcTIONS, 4 
ed., § 212. But see People v. Nelson, 133 Ill. 565, 27 N. E. 217. 

11 Under the statutes in the principal cases each elector is allowed to register a first 
choice, a second choice, and “additional” choices, but each voter may cast only one 
choice for a particular candidate. Upon the failure of the first choices to elect a suf- 
ficient number of candidates by a majority vote the second choices are added in. If 
still a sufficient number of candidates do not receive a majority of choices the “addi- 
tional’’ choices are added in and the candidate receiving the greatest number of choices 
declared elected. 

2 Tt will be seen that an elector might give undue weight to his first choice by fail- 
ing to exercise his other choices, that is, by failing to exercise his complete franchise. 
But this overweight is an incident of the elector’s abuse of the franchise and is attain- 
able under the ordinary system of voting wherever several candidates are to be elected. 
Moreover, a state may require that no vote be counted unless the elector has exer- 
cised his complete franchise. Farrell v. Hicken, supra, 125 Minn. 407, 147 N. W. 815. 

#8 Adams v. Lansdon, 18 Idaho 483, 110 Pac. 280, presents a situation similar to 
that seen in the principal cases, except that the case involved a primary election. 
Ordinarily a primary election is held not to be an election within the general suffrage 
provisions of the constitutions. Montgomery v. Chelf, 118 Ky. 766, 82 S. W. 388. 
But the court did not make this point in upholding the law. And see State v. Nichols, 
50 Wash. 508, 97 Pac. 728, another case of a primary election, but supporting the 
constitutionality of preferential voting in a strong dictwm. 
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conditions at their destination would render it impossible for them to obtain 
employment. Held, that this is an improper ground of exclusion. Gegiow 
v. Uhl, 238 U. S. 620. 

It is clear that the decision of a Commissioner of Immigration as to ques- 
tions of fact is final, subject only to an appeal to the Secretary of Labor. 
Lee Lung v. Patterson, 186 U.S. 168; Zakonaite v. Wolf, 226 U.S. 272. It was 
on this ground that the lower court refused a writ of habeas corpus in the prin- 
cipal case. Gegiow v. Uhl, 211 Fed. 236, 215 Fed. 573. But immigration 
officials cannot finally adjudicate questions of law. Thus where the question 
is one of due process as to whether or not there has been a fair hearing the 
courts have a power of review. Chin Yow v. United States, 208 U.S. 8. Simi- 
larly, a finding that a citizen of Porto Rico is an alien within the meaning of 
the immigration laws is reviewable. Gonzales v. Williams, 192 U.S. 1. See 
17 Harv. L. Rev. 412. The question of statutory construction involved in 
the principal case falls within the same category. The court interpreted the 
statute as meaning that under the clause in question an immigrant could be 
excluded only because of some personal deficiency, and not because of an ex- 
ternal state of facts over which he has no control. The decision is important 
as reversing a long-standing administrative interpretation of a clause of the 
Immigration Act under which more aliens are excluded than under all the others 
combined. See (1914) ANN. REPORT OF SECRETARY OF LABOR, 64. 


Brits AND Notes — Format Regquisites — Fictitious PAYEE: CHECK 
TO FictiT10us PAYEE DRAWN BY AGENT WITH NO AUTHORITY TO DRAW CHECKS 
PAYABLE TO BEARER. — The United States deposited funds in the defendant 
bank to be drawn on by a government agent for his authorized expenses, but 
only by checks in favor of the party by name, to whom payment was to be 
made. The agent drew checks payable to fictitious payees, and indorsed’ 
them in their names. The defendant bank cashed these checks. The agent 


used part of the proceeds to pay his authorized expenses and misappropriated 
the remainder. The government sued the defendant bank for the amount of 
the checks. Held, that it may recover the full amount. National Bank of 
Commerce v. United States, 224 Fed. 679 (C. C. A., oth Circ.). 

A bank, regardless of due care, can charge a depositor only with disburse- 
ments made on his order and in conformity with the words of the instrument. 
Mechanics’ National Bank v. Harter, 63 N. J. L. 578, 44 Atl. 715; Winslow v. 
Everett National Bank, 171 Mass. 534, 51 N. E. 16. See 22 Harv. L. REV. 605. 
Again, one who deals with a government agent is charged with notice of all 
the limitations on the agent’s authority. The Floyd Acceptances, 7 Wall. 
(U. S.) 666. But an agent acting within his authority can bind his principal 
regardless of his intent, if the third party acts in good faith. North River Bank 
v. Aymar, 3 Hill (N. Y.) 262. Still in the principal case, if the checks were 
payable to bearer, they were outside the agent’s authority, and so did not bind 
the government. Both at common law and under the Negotiable Instruments 
Law, an instrument payable to a fictitious payee is in legal effect payable to 
bearer. Minet v. Gibson, 1 H. Bl. 569; Foster v. Shattuck, 2 N. H. 446. See 
BRANNAN, NEGOTIABLE INSTRUMENTS Law, 2 ed., 12. See 22 Harv. L. REv. 
141. But on principle the instrument is payable to the order of the drawer or 
maker under the fictitious name, and his indorsement passes a good title. 
See 7 Harv. L. REv. 494. Under this view the bank here would escape liabil- 
ity. And even though the checks were outside the agent’s authority, the bank 
should not be liable for the amount that the government drew out and re- 
tained, for a principal by retaining the benefits of his agent’s unauthorized 
act after learning all the facts, thereby ratifies the transaction. Reid v. Rigby 
& Co., [1894] 2 Q. B. 40; First National Bank of Las Vegas v.-Oberne, 121 Ill. 
25,7 N. E. 85. Contra, Spooner v. Thompson, 48 Vt. 259. 





RECENT CASES 217 


Brits AND Notes — Note PAYABLE AT BANK — PAYMENT — PRESENT- 
MENT AND NOTICE oF DisHonoR. — A promissory note was sent by mail for 
collection by the holder to the bank at which it was made payable. The day 
after maturity, the maker, hearing that the note had reached the bank, re- 
quested the president of the bank to charge it to his account, on which he 
was credited with sufficient funds to meet the note, and was informed that 
such would be done. Seven days later the bank failed without having taken 
further action on the note. During all this time the holder made no in- 
quiries concerning the note. The holder now sues the maker. Held, that 
he cannot recover. Baldwin’s Bank of Penn Yan v. Smith, 109 N. E. 138 
(N. Y.). 

For a discussion of this case, see NOTES, p. 204. 


CARRIERS — INTERSTATE COMMERCE — CONNECTING LINES — LIABILITY 
UNDER CARMACK AMENDMENT FOR Excess CHARGE. — The plaintiff shipped 
lumber by the defendant railway to a point beyond the defendant’s lines. By 
an error of a connecting carrier the lumber was misrouted and additional 
freight charged. Although the defendant had contracted only to deliver to the 
connecting carrier and had expressly restricted its liability to its own line, the 
plaintiff sues for the excess charge under the Carmack Amendment, which 
subjects the initial carrier to liability for “loss, damage, or injury to such prop- 
erty” caused by a connecting carrier, and forbids any form of contractual ex- 
emption. U.S. Comp. Stat. 1913, § 8592, cl. 11. Held, that the defendant is 
liable. Chesapeake & O. Ry. v.W.T. Ward Lumber Co., 60 Oh. L. Bull. 594, 
35 0. C. C. 504. 

A carrier’s liability beyond its own terminus is contractual. See Erie Ry. Co. 
v. Wilcox, 84 Ill. 239, 240; Atchison, T. & S. F. R. Co. v. Denver & N. O. R. 
Co., 110 U. S. 667, 680. And whether such a contract has been made is a 
question of fact. Gray v. Jackson, 51 N. H.9. The English rule, adopted in a 
few states, is that the mere acceptance of the goods for 4 point beyond the car- 
rier’s own terminus is primé facie evidence of a contract to carry them there, 
and thus involves liability for the negligence of the connecting carriers as agents. 
Muschamp v. Lancaster & P. J. Ry. Co., 8 M. & W. 421. See Erie Ry. Co. v. 
Wilcox, 84 Ill. 239, 240. See 21 Harv. L. REv. 539. On the other hand, in the 
United States before the amendment, by the weight of authority, further evi- 
dence of a contract was necessary for this liability to attach. Myrick v. Michi- 
gan-Central R. Co., 107 U. S. 102; Louisville & N. R. Co. v. Cooper, 19 Ky. L. 
R. 1152, 42 S. W. 1134; Van Santvoord v. St. John, 6 Hill (N. Y.) 157. On 
either view, the defendant’s liability in the principal case must rest solely upon 
the Carmack Amendment, since the existence of any contract is expressly 
negatived. But an excess charge does not come within the scope of the 
amendment, for a money loss to the owner is not “loss, damage, or injury 
to... property.” Chattanooga Foundry & Pipe Works v. City of Atlanta, 
203 U. S. 390; Wolf v. Wall, 40 Oh. St. 111. See Gulf, C. & S. F. Ry. Co. v. 
Nelson, 139 S. W. 81, 85 (Tex.). Cf. Missouri, K. & T. Ry. Co. v. Stark Grain 
Co., 103 Tex. 542,131 S. W. 410. Nor is it possible to consider the amend- 
ment as an enactment of the English rule, for the qualifying phrase “‘to 
property” clearly refers to all three preceding words. See Great Western Ry. 
Co. v. Swindon & C. E. Ry.4Co., 9 A. C. 787, 808. Accordingly, the principal 
case seems to impose a wider liability than the provisions of the amendment 
warrant. 


CONDITIONAL SALES — CoNFLICT OF LAws — SALE BY CONDITIONAL VEN- 
DEE. — A conditional vendee in Massachusetts sold a chattel in the same state 
to one who was assumed by the court to have taken without notice of the con- 
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dition. The latter subsequently transported the property to Pennsylvania, 
where the defendant bought it in good faith. Upon removing it to Delaware 
he was there sued in replevin by the original vendor. The court gave judg- 
ment for the defendant. Fuller v. Webster, 95 Atl. 335. 

In Massachusetts and Delaware a bond fide purchase from a conditional buyer 
does not divest the original seller of his right. Coggill v. Hartford & N.H.R.Co., 
3 Gray (Mass.) 545; Watertown Steam Engine Co. v. Davis, 5 Houst. (Del.) 192. 
In Pennsylvania it does. Dearborn v. Raysor, 132 Pa. St. 231, 20 Atl. 690. 
Now the rights of a buyer purchasing goods from a conditional vendee should 
be determined by the law of the place of purchase and not by the law of the 
state where the conditional vendee had originally obtained the goods. The 
Marina, 19 Fed. 760; Cooper v. Phila. Worsted Co., 68 N. J. Eq. 622, 57 Atl. 
733. See WILLISTON, SALES, § 339. But, inthe principal case, if the attempted 
unconditional purchase by the sub-vendee in Massachusetts was a conversion, 
the sub-vendee acquired nothing which he could convey in Pennsylvania. 
However, Massachusetts law recognizes a transfer to the sub-purchaser of the 
conditional vendee’s beneficial interest, where the original contract of sale does 
not prohibit assignment or removal of the article from the conditional vendee’s 
possession. Day v. Bassett, 102 Mass. 445; Chase v. Ingalls, 122 Mass. 381; 
Dame v. Hanson, 212 Mass. 124, 98 N. E. 5809. The attempted sale is treated 
as an assignment of the beneficial interest, and the analogy of the tortious trans- 
fer of, or swollen claim in, a pledge is wisely ignored. For the interest of a con- 
ditional vendee, differing from that of a pledgee, is that of beneficial ownership, 
and entitles its possessor to use the property as his own. See WILLISTON, 
SALES, §§ 331 e¢ seg. But attachment by a creditor of the conditional vendee 
is a conversion. Barrett v. Pritchard, 2 Pick. (Mass.) 512; Blanchard v. 
Child, 7 Gray (Mass.) 155; Nichols v. Ashton, 155 Mass. 205, 29 N. E. 519. 
The distinction would seem to lie in that the attachment process involves 
the legal title. 


CONSTITUTIONAL LAw — DvE Process or Law — RiGHT TO CONFER WITH 
ExpPerT WITNESSES. — The plaintiff, who had brought a bill to restrain the 
defendant, his former employee, from divulging certain alleged secret processes, 
obtained a preliminary injunction forbidding the defendant from disclosing 
these processes to expert witnesses whom he intended to call to prove that the 
processes were well known to the trade. Held, that the injunction denied the 
defendant due process of law. Masland v. Du Pont De Nemours Powder Co., 
224 Fed. 689 (C. C. A., 3d Circ.). 

To prevent the impairment of a disputed right, a temporary injunction will 
be granted at the discretion of the court to preserve the status quo pending the 
adjudication of that right. Alderman & Sons Co. v. Wilson, 69 S. C. 156, 48 
S. E. 85; Sims v. Sims, 110 Ga. 283, 34 S. E. 847. But the court in exercising 
its discretion should consider the effect of granting or refusing the injunction 
on both parties and take the course which seems most conducive to justice. 
See Sampson & Murdock Co. v. Seaver-Radford Co., 129 Fed. 761, 771. It is 
obvious, in the principal case, that the interest which the plaintiff claims would 
be utterly destroyed by an unrestrained disclosure of the secret processes to 
witnesses. On the other hand, the right to enjoy due process of law gives the 
defendant a right to be heard in his.own defense. Harley v. Montana, etc. Co., 
27 Mont. 388, 71 Pac. 407. To prevent consultation with expert witnesses is 
to some extent an infringement of that right. Again, the plaintiff’s right can 
be largely protected by an injunction forbidding the witnesses from disclosing 
the processes pending suit, the injunction to be made permanent if the plaintiff’s 
contention is sustained. Hence, in the conflict of disadvantages which this case 
involves, the balance of justice is with the defendant and the result of the prin- 
cipal case seems correct. But it may well be doubted that the opposite result 
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would necessarily involve a violation of the defendant’s constitutional right of 
due process. 

CONSTITUTIONAL LAw — PERSONAL RiGHTS — STATUTE RESTRICTING Em- 
PLOYMENT OF ALIENS — INJUNCTION AGAINST CRIMINAL PROSECUTIONS. — 
An Arizona statute forbade an employer of over five men to hire more than a 
certain percentage of aliens. The plaintiff, an alien employee, without a fixed 
term of service, was discharged solely because of this provision. He now 
brings a bill for reinstatement and to restrain action under the statute. Held, 
that the statute is unconstitutional. Truwax v. Raich, Sup. Ct. Off., No. 361. 

For a discussion of the similar decision of this case in the Circuit Court of 
Appeals, and the general problem of liberty of contract under the Constitu- 
tion, see 28 Harv. L. REv. 496. As to the further question of the jurisdiction 
of the equity court, there is no doubt that equity may restrain criminal prose- 
cutions in order to safeguard property rights. Dobbins v. Los Angeles, 195 
U. S. 223. See Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 207, 218. 
It is equally well settled that the right of an employee not to have his means 
of livelihood disturbed is a property right, even where his employment is for 
no fixed term but at the will of his employer. Berry v. Donovan, 188 Mass. 
353, 74 N. E. 603; Perkins v. Pendleton, go Me. 166, 38 Atl. 96. 


CONSTITUTIONAL LAw — PoWERS OF THE JUDICIARY — ADMIRALTY JURIS- 
DICTION — VALIDITY OF TREATIES. — A libel im rem was brought in the federal 
court by an American citizen against a Dutch ship to recover wages earned 
asaseaman. The owners of the vessel intervene and claim that the court has 
no jurisdiction, on the ground that a treaty between the United States and the 
Netherlands gives exclusive jurisdiction over such cases to the consul of the 
Netherlands. Held, that the court has no jurisdiction. The Albergen, 223 
Fed. 443 (Dist. Ct., Georgia). 

By Article VI of the Constitution, treaties regularly entered into by the 
United States are the supreme law of the land. It is well settled, however, 
that a treaty has only the dignity of a statute and may be repealed by a later 
act of Congress. Taylor v. Morton, Fed. Cas., No. 13,799; The Cherokee To- 
bacco, 11 Wall. (U. S.) 616; Thomas v. Gay, 169 U.S. 264. And whatever 
may be the international effects of a treaty which conflict with the provisions 
of the Constitution, it is generally agreed that it will be disregarded by the 
courts. The Neck, 138 Fed. 144. See The Cherokee Tobacco, supra, 621; Doe 
v. Braden, 16 How. (U.S.) 635, 657. See 1 WILLoUGHBy, CoNSTITUTION, 
495. Now Article III, Section 2, of the Constitution gives the Federal courts 
jurisdiction over “all cases of admiralty and maritime jurisdiction” and it 
seems clear that this provision precludes the state courts from exercising such 
jurisdiction. See Martin v. Hunter’s Lessees, 1 Wheat. (U. S.) 304, 337; The 
Moses Taylor, 4 Wall. (U. S.) 411, 428; Claflin v. Housman, 93 U. S. 136. 
See THE FEDERALIST, No. 80; 2 Story, Constitution, § 1754; 2 WILLOUGHBY, 
CONSTITUTION, 1114. But see The Hine v. Trevor, 4 Wall. (U. S.) 555, 572. 
Where the libellant was not an American citizen a treaty giving exclusive juris- 
diction to foreign consuls over certain admiralty cases has been upheld. The 
Bound Brook, 146 Fed. 160; The Koenigin Luise, 184 Fed. 170. This result 
offers no difficulties, for the courts of the United States, while they may take 
jurisdiction over admiralty controversies between foreigners, and ought to 
take it where justice requires it and international comity permits it, are not 
obliged to exercise such jurisdiction. The Bee, Fed. Cas., No. 1,219; One Hun- 
dred and Ninety-Four Shawls, Fed. Cas., No. 10,521; The Ester, 190 Fed. 216; 
The Bound Brook, supra. But it has been held that a trecty cannot operate 
to deprive an American citizen of his right to a trial in the federal courts when 
he is involved in an admiralty controversy. The Neck, supra. . See The Falls 
of Keltie, 114 Fed. 357, 359; The Ester, 190 Fed. 216, 225; The Troop, 117 
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Fed. 557, 559. Nevertheless the result in the principal case seems correct, 
for it appears that the constitutional provision in question was not intended to 
limit the treaty-making power, but to mark the division between federal and 
state jurisdiction. See The Koenigin Luise, supra. Again, similar treaties 
were concluded in 1787 and in 1788 and were understood by the framers of the 
Constitution as compatible therewith. See 2 Moore, DicEst oF INTERNA- 
TIONAL LAw, 300. 


CONSTITUTIONAL LAW — REVENUE BILLS —‘PROHIBITING TAx ATTACHED 
BY House To SENATE BrLL. — A federal statute known as the “Cotton Futures 
Act” imposed a practically prohibitory tax on contracts for the sale of cotton 
for future delivery not in certain prescribed statutory forms. 38 U. S. Srar. 
AT L. 693. The bill originated in the Senate in the form of an exclusion of such 
transactions from the mails, but the House, retaining only the enacting clause, 
substituted the bill in its present form. The plaintiff sues to recover the tax 
paid under this statute. Held, that the statute is unconstitutional, being a 
revenue bill originating in the Senate. Hubbard v. Lowe, 54 N. Y. L. J. 193 
(Dist. Ct.,,N. Y.). 

The Constitution requires that all revenue bills originate in the House. U.S. 
Const., Art. 1, sec. 7, cl. 1. The courts have tended to construe as revenue bills 
under this clause only bills primarily for raising revenue and not such bills as 
might raise revenue incidentally. Millard v. Roberts, 202 U.S. 429; cf. United 
States v. Hill, 123 U. S. 681; United States v. Norton, 91 U.S. 566. But never- 
theless a bill intended as a prohibitory tax, because in form a bill for revenue 
is considered an exercise of the taxing power. McCray v. United States, 195 
U.S. 27, 59. The decision that the statute in the present case is one for revenue 
seems to follow necessarily from this. The wide scope of amendment allowed 
the Senate on revenue bills illustrates further the formality with which the 
Constitution is construed in this regard. Flint v. Stone Tracy Co., 220 U. S. 
107, 143. The same spirit of rather formal construction supports the finding 
that this bill originated in the Senate as certified, although its taxation features 
originated in the House. Although not expressly based on it, this decision is 
really compelled by the well-settled rule of the federal courts that the records 
deposited with the Secretary of State may not be controverted by the Journals 
of Congress. Field v. Clark, 143 U. S. 649, 671; Harwood v. Wentworth, 162 
U. S. 547, 562. The court does not discuss the constitutionality of this statute 
as an exercise of the taxing power. But see McCray v. United States, supra; 
U. S. Dept. oF AGRICULTURE, OFFICE OF MARKETS AND RURAL ORGANIZATION, 
1915 SERVICE AND REGULATORY ANNOUNCEMENTS NO, 5, 51. 


CONTRACTS — REWARDS — PERFORMANCE WITHOUT KNOWLEDGE OF THE 
OrFER — MEANING OF “ARREST AND CONVICTION.” — The legislature of a 
state passed a statute providing “that the Governor is hereby authorized to 
offer a reward for the arrest and conviction of the persons guilty of the murder 
of X.” A reward was offered in pursuance of the statute. A posse, without 
knowledge of the offer, killed the Indians guilty of the crime. Held, that the 
members of the posse are entitled to the reward. Smith v. State, 151 Pac. 
512 (Nev.). 

An offer of a reward is an offer to a unilateral contract, and can be accepted 
only by performing the act designated. Biggers v. Owen, 79 Ga. 658. Since 
every contract, unilateral as well as bilateral, requires mutual assent, the act 
must be performed with an accepting mind, in order to claim the reward. The 
first requisite of this accepting mind is knowledge of the offer. Howland v. 
Lounds, 51 N. Y. 604; Williams v. West Chicago R. Co., 191 Ill. 610, 61 N. E. 
456. Contra, Dawkins v. Sappington, 26 Ind. 199; Auditor v. Ballard, 9 Bush 


















RECENT CASES 221 


(Ky.) 572. It has been said, however, that there is a different rule when the 
reward is offered by statutory authorization. See Drummond v. United States, 
35 Ct. Cl. 356; Broadnax v. Ledbetter, 100 Tex. 375, 378, 99 S. W. 1111, 1112. 
Such a distinction can only be supported on the ground that the legislature 
intended that the reward should be paid to any one performing the designated 
act regardless of his knowledge of the offer. The legislature can, of course, 
make such a provision; but it is submitted that it is not to be presumed with- 
out clearer language than that of the statute in this case. Smith v. Vernon 
Co., 188 Mo. so1, 87 S. W. 949. As to the question of whether in the princi- 
pal case there was sufficient compliance with the terms of the offer; though 
the reward was offered for “arrest and conviction,” its real object was to 
prevent the murderers from repeating their crime; and this object was attained. 
The growing trend of authority is to construe the terms used here liberally. 
In re Kelly, 39 Conn. 159; Wilmoth v. Hensel, 151 Pa. St. 200, 25 Atl. 86; 
Moseley v. Stone, 108 Ky. 492, 56 S. W. 965. But see Williams v. West 
Chicago R. Co., supra. 


DAMAGES — MEASURE OF DAMAGES — RECOVERY FOR BREACH OF WAR- 
RANTY AFTER RESALE OF SEED. — The defendant sold to the plaintiff a 
quantity of cucumber seed for purposes of resale, warranting it to be of a cer- 
tain variety. The seed was resold, and, when planted, produced a crop of an 
inferior variety of cucumbers. The plaintiff, although he has not yet been 
sued by the sub-buyer, and has neither paid nor adjusted the latter’s claim, 
now sues for breach of warranty. Held, that he can recover the difference in 
value between the crop actually produced and an equal crop of the warranted 
variety. Buckbee v. P. Hohenadel, Jr., Co., 224 Fed. 14 (C. C. A., 7th Circ.). 

Where the seller has notice of the buyer’s intention to resell the goods war- 
ranted, the buyer can recover any damages which he has been compelled to 
pay to a sub-buyer to whom the goods were resold with a warranty. Reggio 
v. Braggiotti, 7 Cush. (Mass.) 166; Reese v. Miles, 99 Tenn. 398, 41 S. W. 
1065. See 3 SUTHERLAND, DAMAGES, 3 ed., § 675; 2 MEcHEM, SALES, § 1834. 
Now as the wrong in breach of warranty consists in the sale of the defective 
goods, the buyer may sue immediately and recover nominal damages without 
proving substantial injury. Vogel v. Osborne, 34 Minn. 454, 26 N. W. 453- 
See Hammar Paint Co. v. Glover, 47 Kan. 15, 27 Pac. 130. Accordingly, in 
an action for breach of warranty of title, the better view is that the buyer may 
sue at once and recover prospective damages though he has not been dispos- 
sessed. Grose v. Hennessey, 13 Allen (Mass.) 389. The case of breach of war- 
ranty of quality is analogous, and the buyer who has resold the goods may 
recover for the liability incurred although no claim has been made against 
him by the sub-buyer. Randall v. Raper, E. B. & E. 84; Muller v. Eno, 14 
N. Y. 507. See Passinger v. Thorburn, 34 N. Y. 634, 639. Nor are the dam- 
ages in the principal case too conjectural, for the plaintiff is clearly liable to 
the sub-buyer. See WILLISTON, SALES, § 615. And the measure of damages 
there laid down is the one usually adopted. See 21 Harv. L. REv. 286. 


ELECTIONS — CONSTITUTIONALITY OF STATUTE PROVIDING FOR PREFER- 
ENTIAL VoTING. — The constitution of Minnesota guarantees to all electors 
the right to vote “for all officers . . . elective by the people.” A statute 
authorized preferential voting at certain municipal elections. The plaintiff, 
a voter of the city, contests the election of the defendant under this statute. 
Held, that the statute is unconstitutional. Brown v. Smallwood, 153 N. W. 


3- 
On the same facts and under a similar constitutional provision, held, that 
the statute is constitutional. Orpen v. Watson, 93 Atl. 853 (N. J.). 
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For a discussion of the principles involved in these cases, see NOTEs, 
. 213. 

. Equity — JURISDICTION — Writ OF Nez ExeaT WHERE NO PECUNIARY 
Cram INVOLVED. — On habeas corpus proceedings, a mother was awarded the 
custody of her minor child and ordered to allow the father to have access to 
the child at a specified place and at stated times. In disobedience of the 
decree she left the state, taking the child with her. Upon her return, the father 
applied for a writ of ne exeat against her, until she should purge herself of the 
contempt and should fully respond to any order which the court might make 
touching the custody of the infant. Held, that the writ should be issued. 
Palmer v. Palmer, 95 Atl. 241 (N. J.). 

For a discussion of the case and the use of this writ, see NoTES, p. 206. 


Equity — LimitaTION OF ACTION— EFFECT OF DELAY ON PLEDGOR’S 
Ricut TO Rectam. — The defendant was the pledgee of certain stock certifi- 
cates which were transferred to his name. The pledgor became insolvent, and 
subsequently his assignee paid the debt, but did not reclaim the stock, which 
remained in the defendant’s possession for twenty-eight years thereafter. 
Then the first assignee’s successor brought a bill in equity to recover the shares. 
The defendant’s demurrer to the bill was sustained. Held, that the decree be 
affirmed. Wehrle v. Mercantile National Bank, 221 Mass. 585. 

On payment of the debt the defendant became trustee of the stock, for though 
his beneficial pledge interest was cut off he retained the legal title. Thomas v. 
Van Meter, 62 Ill. App. 309; Merrifield v. Baker, 91 Mass. 29. See Jones, 
PLEDGES, 2 ed. §§ 151-153, 558. Since the defendant never claimed to hold the 
certificates adversely to the pledgor’s rights, there was, strictly speaking, no ter- 
mination of the trusteeship. Haney v. Legg, 129 Ala. 619. See 2 Perry, 
Trusts, 3 ed. §§ 863-865; 2 Story, Equiry JURISPRUDENCE, 13 ed.§1520¢. But 
such a trusteeship, implied from the preéxisting pledge relationship, contains no 
idea of permanency, for the substantial right of the beneficiary is that the 
trust should be ended by:a transfer to him of the legal title. See 3 Pomeroy, 
Equity JURISPRUDENCE, 2 ed. § 1030. It follows, therefore, that the cestui has 
an immediate equitable claim which he must assert within a reasonable time, 
whereas an express trust not repudiated by the trustee remains unaffected by 
the passage of time. Hendrickson v. Hendrickson, 42 N. J. Eq. 657. See Riddle 
v. Whitehill, 135 U. S. 621, 634. Where claims remain so long unasserted as in 
the principal case, equity, on the ground that the facts have become irre- 
mediably blurred, refuses to aid the tardy claimant. Gilmer v. Morris, 80 Ala. 
78; Waterman v. Brown, 31 Pa. St. 161; Kare v. Burnham, 206 Pa. St. 330. 
See 2 Story, Equity JURISPRUDENCE, 13 ed. §1520¢. That time works havoc 
with facts in human minds is a vital consideration which outweighs the ap- 
parent injustice of the refusal in the principal case to order restoration of the 
shares held in trust. 


Evmence — Corpus Dexicri—NeEcEssity FoR Direct Proor.—In a 
trial of two prisoners for murder, the evidence consisted of that given by ac- 
complices and, in respect to one of the accused, of a confession also. The body 
of the deceased, who had disappeared a year before the arrest of the accused, 
was unidentified, only a few small bones having been found. Held, that there 
was not proper evidence upon which to convict either of the accused. Rex v. 
Tshingwayo, 1915, South African L. J. 86. 

The doctrine that the death in trials for homicide must be proven either by 
inspection of the body or by direct evidence of the killing, may be traced to 
expressions used by Sir Matthew Hale and Lord Stowell which were not intended 
to assert a general proposition. See 2 HALE, PLEAS OF THE CROWN, 290. Evans 
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v. Evans, 1 Hagg. Cons. 35, 105. See 3 WicMoRE, EVIDENCE, § 2081. However, 
it is still laid down as an arbitrary rule by many courts. Hinmarsh’s Case, 
2 Leach, 4 ed., 569; Regina v. Hopkins,8C.& P. 591; Ruloff v. People, 18 N. Y. 
179. See STARKIE, EVIDENCE, 9 ed., 758 [862]. Though the rule is defended as 
a protection of the innocent prisoner, it is submitted that less rigid rules can 
secure adequate protection. Again, it is difficult to see what principle requires 
that the fact of crime be established by direct evidence when its agency may 
be established by circumstantial evidence. Thomas v. Commonwealth, 14 Ky. 
L. Rep. 288, 20 S. W. 226. Such an inflexible doctrine puts a premium on 
cleverness in crime, making a conviction impossible whenever the criminal ~ 
succeeds in completely destroying the body of his victim unwitnessed. See 
United States v. Gilbert, 2 Sumn. 19, 27. Finally, a confession is direct evidence. 
True, it is often of no great weight when uncorroborated. See CHAMBER- 
LAYNE, Best, EviweNce, §§ 563-577; Heaty, PatHotocicaL LyIne, 23 and 
cases 20, 23, 25. If made in court, however, it will alone support a conviction. 
See 1 GREENLEAF, EVIDENCE, § 216. It would seem, therefore, that an extra- 
judicial confession, when corroborated, should be able to support a conviction 
without further proof of the corpus delicti. See State v. Lamb, 28 Mo. 218, 230; 
19 Harv. L. REv. 469. 


EVIDENCE — DOCUMENTS — FAILURE TO PRovE Loss oF PrrmARY EVIDENCE 
— NEGLIGENT Loss oF ORIGINALS. — The defendant sought to introduce into 
evidence a copy of a written contract, the original of which he claimed had 
been mislaid and was therefore unavailable despite diligent search. The trial 
judge excluded the copy. Held, that the exclusion was proper on the ground 
that the original was negligently lost. Missouri, Oklahoma, eic. Co. v. West, 
151 Pac. 212 (Okl.). 

Early cases and writers on evidence believed that the necessity of producing 
originals to prove documents as such was but an aspect of the general maxim 
which they regarded as one of the fundamental rules of evidence, that the best 
evidence procurable in the nature of the case should be presented. See THAYER, 
PRELIM. TREATISE ON EVIDENCE, 484-497. With this conception they readily 
decided that the profferer’s negligence in rendering a document unavailable 
could not be made an excuse for violating a maxim supposed to be at the root 
of the law of evidence. See Thomas v. Thomas, 2 La. 166, 168. See GILBERT, 
EVIDENCE, 7 ed., 84; BULLER, Nisi Prius, 252; 3 BL. Comm., 368; Swret, Evi- 
DENCE, 31. In reality, however, the best evidence rule is an outgrowth of the 
ancient mode of trial by production of documents, which later developed into 
a. rule of oral pleading requiring proffers of writings declared on, and finally 
emerged as a narrow rule of evidence, that was extended to all written instru- 
ments because of its excellent sense. See THAYER, PRELIM. TREATISE ON 
EVMENCE, 484-507. Thus the history and nature of the doctrine reveal no 
basis for the early view that documents cannot be proved as such if negli- 
gently lost by the profferer. Rodgers v. Crook, 97 Ala. 722. Exclusion of 
secondary evidence should be confined to those cases where originals were 
rendered unavailable purposely to avoid producing them. Riggs v. Tayloe, 9 
Wheat. (U. S.) 483. See Blake v. Fash, 44 Ill. 302; Bagley v. Eaton, 1o Cal. 
126, 149; Breen v. Richardson, 6 Colo. 605, 607. 


EviIpENCE — DocUMENTS — SECONDARY EvIpDENCE: Notice To AccusED 
TO PropucE PRIVILEGED Documents. — In a trial upon a charge of sending 
obscene literature through the mails, the district attorney was allowed to read 
before the jury a notice to the defendant to produce certain “decoy letters” 
sent to the defendant and also a letter written by him in reply thereto, all of 
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which were then in the defendant’s possession. Held, that this is error, though 
not prejudicial. Hanish v. United States (not yet reported). 
For a full discussion of the principle involved, see NOTES, p. 221. 


EvIDENCE — OPINION EVIDENCE — DOES. THE OPINION RULE APPLY TO 
Dyinc DectaraTions. — In a trial for voluntary manslaughter, a dying decla- 
ration of the deceased, to the effect that the defendant had killed him ‘‘on 
purpose,” was admitted over the defendant’s objection that it was opinion 
‘ evidence. Held, that the admission was proper. Pippin v. Commonwealth, 56 
S. E. 152 (Va.). 

It is a general rule that only such testimony as would have been admissible 
from the deceased if he were a witness is admissible as his dying declaration. 
Whitley v. State, 38 Ga. 50, 70. This would generally exclude opinions. See 
1 GREENLEAF, EvmpENCE, 16 ed., § 159. Accordingly, the opinion of the de- 
ceased as to the defendant’s fault in killing him is excluded in many states. 
Berry v. State, 63 Ark. 382, 38 S. W. 1038; Kearney v. State, 101 Ga. 803, 29 
S. E. 127; State v. Sale, 119 Ia. 1, 92 N. W. 680. Contra, Gerald v. State, 128 
. Ala. 6, 29 So. 614; Boyle v. State, 105 Ind. 469, 5 N. E. 203. There seems to 
be a general feeling in all the cases that opinion as such should be excluded; 
many courts which admit accusations of the deceased as dying declarations con- 
struing the accusation as a method of indicating a complex set of facts. Com- 
monwealth v. Mathews, 89 Ky. 287, 12 S. W. 333. It has been argued that the 
reason for the opinion rule, which is to leave the drawing of inferences to the 
jury when the facts from which the witness drew his opinion can be detailed to 
them, does not apply to dying declarations, where it is impossible to put the 
jury in possession of the facts. See 2 WIGMORE, EVIDENCE, § 1447. But as the 
opinion rule is also based largely on the fear that opinions of witnesses will un- 
duly prejudice the jury, an objection to which accusations like those in the prin- 
cipal case are especially open, it seems wise to exclude such declarations when- 
ever, in the opinion of the trial judge, the danger of prejudice outweighs their 
probative value. Abuse of the trial judge’s discretion should then be the only 
ground for reversal. 


EvmDENCE — RES GESTAE — WHETHER STATEMENTS CHARACTERIZING AD- 
VERSE POSSESSION ARE HEARSAY. — On the issue of whether X.’s possession of 
certain land was adverse, testimony that X. had said, while in possession, 
“that she made an exchange . . . in which she got the land now in dispute,” 
was held inadmissible. Oahu Ry. Co. v. Kaili, 22 Hawaii Adv. 673. 

The court subscribed to the accepted doctrine that the declarations of a 
person in possession of land as to the nature of his claim are part of the res 
gestae. McConnell v. Hannah, 96 Ind. 102. Nevertheless it excluded the 
testimony on the ground that it was merely narrative of a past transaction. 
Wilkinson v. Bottoms, 56 So. 948 (Ala.); Whitaker v. Whitaker, 157 Mo. 342, 
354, 58 S. W. 5, 8. But the use of the term “narrative” as a limitation to the 
res gestae doctrine means “non-contemporaneous with the act characterized.” 
Cf. Rockwell v. Taylor, 41 Conn. 55, 59-60; Carter v. Buchannon, 3 Ga. 513, 
517-18; Commonwealth v. Hackett, 2 Allen (Mass.) 136, 139; Sorenson v. 
Dundas, 42 Wis. 642, 643. See 1 GREENLEAF, EVIDENCE, § 110; 3 WIGMORE, 
EvmvENCE, § 1756 (c). In the principal case, as the words in question charac- 
terize a contemporaneous possession, their exclusion indicates a confusion of 
the popular with the technical import of the word “narrative.” But a correct 
analysis shows the problem not to be one of res gestae at all. The fact to be 
proven is the mental attitude of the occupant of the land. As circumstantial 
evidence of this, evidence whose value lies rather in the inference from the fact 
of statement than in the truth of what is asserted, the declarations are properly 
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admitted without reference to hearsay rules. See THAYER, LEGAL Essays, pp. 
291 et seq.; 3 WIGMORE, EVIDENCE, §§ 1715, 1778-80; 28 Harv. L. REV. 290. 
The form of statement, therefore, whether narrative of a past event or ex- 
planatory of a present occurrence, is immaterial. 


HoMESTEAD — EXEMPTION — REVIVAL OF JUDGMENT LIEN ON SALE OF 
HomestEeaD. — The plaintiff had recovered a judgment against one who 
owned only a homestead constitutionally exempt from forced sale. Later 
the homestead was alienated and the plaintiff now attempts to enforce his 
judgment lien against the grantee. Held, that the property passed to the 
grantee free from any lien. Gray v. Deal, 151 Pac. 205 (Okl.). 

There are two views as to the operation of a judgment lien on property exempt 
by statute from forced sale. In a few states it is held, as in the principal case, 
that the provision negatives the possibility of even a dormant lien so that the 
homestead may be conveyed free and clear. Morris v. Ward, 5 Kan. 239; 
Green v. Marks, 25 Ill. 221. This result is sometimes reached by a construction 
based on other statutes indicating this to be the legislative intent. Lamb v. 
Shays, 14 Ia. 567. The majority view, however, is that the lien attaches, 
though it is held in abeyance by the exemption statute, which grants only a 
personal right of exemption to the owner of the homestead. Thus the lien 
becomes active when the land is alienated. Allen v. Cook, 26 Barb. (N. Y.) 
374. See Norris v. Kidd, 28 Ark. 485. The Oklahoma constitution provides 
that the homestead of the family shall be exempt from forced sale for the pay- 
ment of debts. Wri1ams, Const., § 303. But a statute declares that judg- 
ments of courts of record shall be liens on the real estate of the debtor. GEN. 
Stat. OKL., § 5192. A strict construction of the exemption would not prohibit 
the attachment of the lien but only the final process or forced sale. Whether 
a court will make such a construction, or follow the rule of the principal case, 
depends, in the absence of any evidence of legislative intent, on the general 
attitude toward the policy of the exemption acts in the particular jurisdiction. 


Morris v. Ward, supra. Cf. Norris v. Kidd, supra. 


INSURANCE — RIGHT OF BENEFICIARY — WHETHER RESERVED RIGHT TO 
CHANGE BENEFICIARIES GIVES INSURED RIGHT TO SURRENDER Poticy WITH- 
ouT CONSENT OF BENEFICIARY. — A man in taking out a policy of life insur- 
ance reserved the right to change beneficiaries. Later, without the consent of 
the beneficiary, the insured surrendered the policy to the company, receiving 
consideration therefor. After the death of the insured the beneficiary sues the 
company on the policy. Held, that she may recover. Roberts v. N. W. Nat'l 
Life Ins. Co., 85 S. E. 1043 (Ga.). 

It is well settled that the beneficiary of an ordinary life insurance policy has 
a vested right to the amount to be paid. Mutual Life Ins. Co. v. Allen, 212 Tl. 
134, 72 N. E. 200; Washington Life Ins. Co. v. Berwald, 97 Tex. 111, 76 S. W. 
442. See 13 Harv. L. REv. 682. The same is true although the policy pro- 
vides that on a certain condition another is to become beneficiary. In re Peck- 
ham, 29 R. I. 250, 69 Atl. 1002; Lockwood v. Mich. Mutual Life Ins. Co., 108 
Mich. 334, 66 N. W. 229. In these cases the insured has put the policy beyond 
his power of control. Even where the insured has reserved control through 
the right to change beneficiaries, some courts, as that in the principal case, 
hold that the right of the beneficiary is vested. Holder v. Prudential Ins. Co., 
77 S. C. 299, 57 S. E. 853; Sullivan v. Maroney, 76 N. J. Eq. 104, 73 Atl. 842. 
As the reservation of the right to change of beneficiaries certainly cannot be 
construed to include a right of the insured to surrender the policy, if the interest 
of the beneficiary is vested, it cannot be destroyed by an unconsented surren- 
der. Holder v. Prudential Ins. Co., supra. However, a vested right in the bene- 
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ficiary can exist only if the parties to the insurance contract intend that it 
should. As an insurer, by reserving to himself the right to determine the bene- 
ficiary, clearly shows an intent that no right shall vest in any particular person, 
the right of the beneficiary is not a vested one, and therefore the insured should 
be allowed to surrender the policy without the beneficiary’s consent. Egqui- 
table Life Assurance Soc. v. Stough, 45 Ind. App. 411, 89 N. E. 612; Hick v. 
North Western, etc. Co., 147 N. W. 883 (Ia.). 


LANDLORD AND TENANT — REPAIR AND USE OF PREMISES — LANDLORD’S 
LIABILITY TO CUSTOMER OR GUEST OF TENANT FOR NEGLIGENT REPAIRS. — 
A shopkeeper requested his landlord to have an iron post erected in his shop, 
and in consideration of his rent not being raised, agreed to pay for the expense 
of the work. The work was negligently done by the landlord, and a cus- 
tomer was injured by the falling of the post. He now sues the landlord. Held, 
that he may recover. Feeley v. Doyle, 109 N. E. go2 (Mass.). 

A landlord negligently repaired a hand rail, which at the request of the tenant 
he had gratuitously promised to repair. A social guest of the tenant was in- 
jured because of the defective rail. He now sues the landlord. Held, that he 
may not recover. Thomas v. Lane, 221 Mass. 447, 109 N. E. 363. 

When a landlord has made repairs on the premises, it does not affect his 
liability to the tenant whether or not his prior agreement to make them was 
for a consideration. Gill v. Middleton, 105 Mass. 477; Wertheimer v. Saunders, 
95 Wis. 573, 70 N. W. 824. Since neither a customer nor a social guest of the 
tenant is a party to the agreement, it is submitted that a fortiori the character 
of the agreement has no effect on the rights of either against the landlord. A 
customer is a business guest to whom the occupant is liable for injuries caused 
by defects in premises due to his negligence. League v. Stradley, 68 S. C. 515, 
47 S. E. 975; Kean v. Schoening, 103 Mo. App. 77, 77 S. W. 335. Therefore 
where the defects are due to the landlord’s negligence, the landlord is liable to 
the guest, as well if we consider his duty to be that of an occupant as if we con- 
sider it to be the general duty of care owed to a stranger. But to a social guest 
the occupant of the premises seems to owe only the limited duty which he owes 
to a licensee. Southcote v. Stanley, 1 H. & N. 247. See Indermaur v. Dames, 
L. R. 1 C. P. 274, 287; Beard v. Klusmeier, 158 Ky. 153, 156, 164 S. W. 310, 
321. See Bicetow, Torts, 7 ed., § 741. Contra, Barman v. Spencer, 49 N. E. 
9 (Ind.). Some dicta hold that for repairs made on the premises the landlord 
owes to the licensee only the duty that the occupant owes. Barman v. Spencer, 
supra. See Malone v. Laskey, [1907] 2 K. B. 141, 154. However, on the better 
view, a stranger who contracts with the tenant for repairs must use ordinary 
care toward a guest of the tenant. See 28 Harv. L. Rev. 818. It is submitted 
that there is no reason why the landlord should not owe this same duty of care, 
and why he should not be liable in the second principal case. 


LimiTaTION OF AcTIONS — FRAUD — DISCOVERY — PRESUMPTION OF 
KNOWLEDGE OF DOCUMENT FROM READING. — The defendant, who was the 
plaintiff’s confidential adviser, sold her a piece of land to which he had no title, 
and gave her a quitclaim instead of a warranty deed. The plaintiff read over 
the document, but failed to comprehend its character. On discovering the 
error seven years later she brings suit. The state statute of limitations bars 
actions for fraud not brought within two years after the discovery of the 
fraud. 1910 OKL. R. L., § 4657, ¢. 3. Held, that the plaintiff cannot recover 
because reading over the document is conclusive discovery of its contents. 
Jones v. Woodward, 151 Pac. 586 (Okl.). 

A plaintiff in equity is not guilty of laches when he delays suit in reasonable 
ignorance of the fraud. Phalen v. Clark, 19 Conn. 421. See Hovenden v. 
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Lord Annesley, 2 Sch. & Lef. 607, 634. Many courts of law followed this equi- 
table rule in construing the statute of limitations. First Massachusetts Turnpike 
v. Field, 3 Mass. 201; Sherwood v. Sutton, 5 Mason (U. S.) 143. See Bree 
v. Holbech, Dougl. 654. Contra, Troup v. Executors of Smith, 20 Johns. (N. Y.) 
33. Later, many of the state codes lent express legislative sanction by provid- 
ing that the statute should not run until “discovery of the fraud.” See 
Woop, Lumrartions, 3 ed., § 274, appendix. Even under such enactments the 
statute is held to run not only from actual knowledge of the fraud, but also 
whenever both the means of discovery and a reasonable cause for suspicion 
coexist. Archer v. Freeman, 124 Cal. 528, 57 Pac. 474; Higgins v. Crouse, 147 
N. Y. 411, 42 N. E. 6; Smalley v. Vogt, 166 S. W. 1 (Texas). When, therefore, 
as in the principal case, a relation of confidence between the parties prevents 
suspicion, the statute does not run. Kirkley v. Sharp, 98 Ga. 484, 25 S. E. 
562; Arkins v. Arkins, 20 Colo. App. 123, 77 Pac. 256. But the court in the 
principal case rested its decision on the ground that as the plaintiff had read 
the conveyance, she had “actual notice of the character of the instrument.” 
Since stupidity, ignorance, or, as in the principal case, inattention born of con- 
fidence may prevent comprehension of what is read, such notice is not in fact 
the necessary result of reading the conveyance. Nor on the ground of policy 
should such notice be conclusively presumed in an action for fraud, for neither 
is there culpability in a failure to understand what is read nor should the 
courts protect a fraudulent defendant on the ground of the credulity of the 
plaintiff. Fargo Gas & Coke Co. v. Fargo Gas & Electric Co., 4 N. D. 219, 59 
N. W. 1066. 


MASTER AND SERVANT — WoRKMAN’S COMPENSATION Acts — CoNSTRUC- 
TION OF CLAUSE EXCLUDING OTHER REMEDIES. — An injured seaman applied 
for a mandamus to the Industrial Insurance Commission to compel his em- 
ployer to reimburse him for his injury in accordance with the Workman’s 
Compensation Act, which excludes “every other remedy, proceeding, or com- 
pensation.” 1913 Supp. WasH. STAT. 667. Held, that the plaintiff is not en- 
titled to the benefit of the act. State v. Daggett, 151 Pac. 648 (Wash.). 

Under a similar statute, 1914 Supp. N. Y. Comp. Star. 997, it was held that 
an injured maritime servant could recover. Walker v. Clyde Steamship Co., 
765 N. Y. Comb. 529 (Ct. of App.). 

An injured maritime servant can sue in admiralty for damages. The Slingsby, 
116 Fed. 227. The Judiciary Act, which confers admiralty jurisdiction on the 
federal courts, saves “to suitors in all cases the right to a common-law remedy 
where the common law is competent to give it.” 1 U. S. Comp. Star. 516. 
This clause has been construed by the courts to include the statutory remedy 
created by a Workman’s Compensation Act. Berton v. Fietjen, etc. Co., 219 
Fed. 763; Kennerson v. Thames Towboat Co., 94 Atl. 372 (Conn.). On the other 
hand, any attempt by a state to modify the admiralty jurisdiction of the federal 
courts over such a case must necessarily fail. Workman v. City of New York, 
179 U.S. 552, 557. See The Fred E. Sander, 208 Fed. 724, 730. Now a statute 
should not be construed as in conflict with the Constitution and laws of the 
United States, when it will bear any other interpretation. See Knights, etc. 
Co. v. Jarman, 187 U.S. 197, 201. It thus follows that the remedy created by 
the Workman’s Compensation Acts should be construed as a substitution for 
former common-law remedies only, and so be coexistent with a remedy in 
admiralty, in the case of an injured seaman. The Fred E. Sander, supra. 
Hence the fact that an exclusive remedy cannot be given in admiralty should 
not deprive a maritime servant of the benefit of the act. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION Act — ADMISSI- 
BILITY OF HEARSAY BEFORE ADMINISTRATIVE TRIBUNAL. — An employee 
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was taken ill while at work and died two weeks later from the effects of an 
internal hemorrhage which might have been caused by muscular strain or- 
exertion. Declarations of the deceased employee furnished the only evidence 
as to whether the injury arose “out of and in the course of the employment.” 
The Workmen’s Compensation Act having authorized the disregard of “ tech- 
nical rules of evidence,’ the commission based its award upon this hearsay 
testimony. Held, that the award must be annulled, the rule against hearsay 
not being a “technical rule.” Englebretson v. Industrial Accident Commis- 
sion, 151 Pac. 421-(Cal.). 

On a similar state of facts the New York Workmen’s Compensation Com- 
mission based an award upon declarations of the deceased employee as to the 
circumstances of his injury, under an act providing that! the commission 
“shall not be bound by common law or statutory rules of evidence.” Held, 
that the award should be affirmed. Carroll v. Knickerbocker Ice Co., 155 
N. Y. Supp.-1. 

For a discussion of these cases, see NOTES, p. 208. 


MUNIcIPAL CORPORATIONS — ASSESSMENTS FOR LocAL IMPROVEMENTS — 
VALIDITY OF FRONTAGE ASSESSMENT FOR PAVING STREET OF VARYING WIDTH. 
— The assessment for paving a street eight blocks long in defendant city was 
levied equally in proportion to the frontage of the lots, regardless of the vary- 
ing width of the street. Held, that the assessment was valid. Kaplan v. City 
of Macon, 86 S. E. 219 (Ga.). 

A special assessment is levied for the purpose of collecting part or all of the 
cost of an improvement from the property especially benefited by it. State v. 
Jersey City, 36 N. J. L. 56. See 21 Harv. L. REv. 533. Consequently the 
amount of the assessment must not substantially exceed the benefit to the prop- 
erty. Norwood v. Baker, 172 U.S. 269; Weed v. Boston, 172 Mass. 28, 51 N. E. 
204. See 2 Pace & JoNES, TAXATION BY ASSESSMENT, § 651. Assessments by 
the frontage method have, however, been generally upheld, on the theory that 
this method will usually approximate a just result. Sears v. Boston, 173 Mass. 
71, 53 N. E. 138; Ramsey Co. v. Robert P. Lewis Co., 72 Minn. 87, 75 N. W. 108. 
But such assessments are invalid as a confiscation of property without compen- 
sation if, in fact, the amount assessed on any property greatly exceeds the ben- 
efit received thereby from the improvement. White v. Tacoma, 109 Fed. 32. 
In the principal case there is nothing to show that a uniform application of the 
frontage method would be unjust, or that property fronting on a wide part of 
the street would reap a greater benefit from the paving than that facing a nar- 
rower part. Giving proper effect to the presumption of the validity of the leg- 
islative act, the case seems right. See French v. Barber Asphalt Co., 181 U.S. 
324; Savannah v. Weed, 96 Ga. 670, 23 S. E. goo. 


Quasi-ConTRACTS — RECOVERY FOR BENEFITS CONFERRED WITHOUT 
Contract — Ricut oF Lire BENEFICIARY TO LIEN ON INSURANCE POLICY 
FOR PREMIUMS VOLUNTARILY Par. — Insurance policies on a husband’s life 
were assigned with other property to trustees for the use of the wife for life 
and then for her child. The husband covenanted to pay the premiums, and 
the trustees had discretion to pay them if he failed to do so. The husband 
being unable to make the payments, the wife paid the premiums for twenty- 
five years. On the husband’s death the wife claimed a lien on the proceeds of 
the policy for the amount she paid. Held, that she cannot recover. In re. 
Jones’ Settlement, [1915] 1 Ch. 373. 

One who pays ‘the debt of another, unless the payment was oumanentiie or 
officious, may recover the amount from that other on general quasi-contract 
principles. Exall v. Partridge, 8 T. R. 308. See 25 Harv. L. Rev. 77; 24 Harv. 
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L. Rev. 583. Thus a mortgagee to protect his own interest may pay off a 
prior incumbrance and hold the mortgagor liable for the amount. Hogg v. 
Longstreth, 97 Pa. St. 255; Milburn v. Phillips, 143 Ind. 93, 42 N. E. 461; 
Bowen v. Gilbert, 122 Ia. 448, 98 N. W. 273. In the principal case the husband 
was legally bound to pay the amount himself, and thus the wife could clearly 
have a lien on any interest of his. But to repay her the full amount out of 
the trust fund would practically allow her to force the trustees to pay. the 
premiums and deprive them of their discretion. In re Waugh’s Trusts, 46 
L. J. Ch. 629. See In re Lestie, L. R. 23 Ch. D. 552, 560, 561. But if a life 
tenant pays off an incumbrance, he may enforce contribution from the re- 
mainderman. Downing v. Hartshorn, 69 Neb. 364, 95 N. W. 801; Whitney 
v. Salter, 36 Minn. 103, 30 N. W. 755; Jones v. Gilbert, 135 Ill. 27, 25 N. E. 
566. See In re Leslie, L. R. 23 Ch. D. 552, 565. Thus, as the wife acted under 
a strong moral compulsion to protect the interests of her child, on equitable 
principles she should be entitled to contribution from the remainderman for 
his proportionate share of the expenditure. 


SALE OF FuTURE Goops — BANKRUPTCY — POSSESSION BY VENDEE — 
PREFERENCE. — The defendant lent money to a partnership, with knowledge 
of its insolvency, under an agreement that the firm was to manufacture certain 
property to be his when completed. He took possession of such property within 
four months prior to the day on which a petition in bankruptcy was filed against 
the firm. The trustee in bankruptcy sues to recover the property as a voidable 
preference. Held, that he cannot recover. Sieg v. Greene, 225 Fed. 955 
(C. C. A., 8th Circ.). 

At one time it seemed that the rule of Holroyd v. Marshall would not afford 
protection to a mortgagee of future goods if he acquired possession within four 
months previous to the filing of a petition in bankruptcy against his mortgagor. 
Matthews v. Hardt, 9 Am. B. Rep. 373; In re Ball, 123 Fed. 164. See 18 Harv. 
L. Rev. 606. But it is now clearly settled that the mortgagee is protected. 
Thompson-v. Fairbanks, 196 U. S. 516; Humphrey v. Tatman, 198 U. S. ot. 
It seems doubtful whether a similar result in the case of a sale is justified. 
It is true that when the vendee parts with his money in reliance on a specific 
return he acquires a right im specie, which at once gives equity jurisdicticn, and 
that the intervening insolvency of the vendor, which renders the legal remedy 
substantially inadequate, gives ground for equitable relief. But the whole 
spirit of the Bankruptcy Act seems to make the insolvency of the vendor the 
signal for proportionate distribution of his assets among all of his creditors, 
and nothing in the statute justifies a preference of specific over general claims. 
See WILLISTON, SALES, § 144. Nevertheless, the principal case has the support 
of a previous Supreme Court decision. Hurley v. Atchison, T. & S. F. Ry. Co., 
213 U.S. 126. 


SALES — BREACH OF WARRANTY — WAIVER OF BREACH BY ACCEPTANCE. — 
In pursuance of a contract to buy and sell all the steers of a certain age then on 
the ranch of the seller, subject to a fifteen per cent cut, the seller delivered stock 
depreciated in weight from underfeeding. There was no express warranty in 
the agreement as to the condition of the cattle. The buyer, because of necessity 
occasioned by other contracts, accepted the cattle. He did not protest at the 
time and now seeks to recover damages for the breach. Held, that his right of 
action does not survive the unprotested acceptance of performance. Cadwell 
v. Higginbotham, 151 Pac. 315 (N. Mex.). 

In ordinary contracts it is well settled that the mere acceptance of a defective 

rformance does not bar the right to sue fora breach: See WILLISTON, SALES, 

485. But in sales and contracts to sell the law is in confusion. Where the 
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defect in the goods is one which cannot be easily discerned, acceptance never 
bars the buyer’s right of action. Buffalo Barbwire Co. v. Phillips, 67 Wis. 
129, 30 N. W. 295; Miller v. Moore, 83 Ga. 684, 10 S. E. 360; Bell v. Mills, 
78 N. Y. App. Div. 42, 80 N. Y. Supp. 34. Where the defect is apparent, if the 
warranty is clearly express, the right to sue will survive a mere acceptance. Day 
v. Pool, 52 N. Y. 416; Shupe v. Collender Co., 56 Conn. 489, 15 Atl. 405. The 
same rule applies where the warranty is implied or arises from the description 
of the goods, provided the sale is executed. Munford v. Kevil, 109 Ky. 246, 58 
S. W. 703. But where title has not passed, considerable authority maintains 
that the buyer’s right is destroyed by the mere acceptance of the goods. 
Day v. Mapes-Reeve Construction Co., 174 Mass. 412, 54 N. E. 878; Reed v. 
Randall, 29 N. Y. 358. See Gaylord Mfg. Co. v. Allen, 53 N. Y.515, 519. Contra, 
English v. Spokane Commission Co., 48 Fed. 196. See Watson v. Bigelow Co., 77 
Conn. 124, 130, 58 Atl. 741, 742. The delivery of title to unspecified goods which 
do not correspond with the warranties of the contract, it is true, furnishes valid 
consideration to support an accord and satisfaction. See 19 Harv. L. REv. 208. 
But it is submitted that no waiver of the buyer’s rights can occur unless he 
accept the defective performance as full satisfaction of the seller’s obligation, 
which is by no means a necessary result of accepting defective performance. 
The question is therefore one of fact to be left to the jury in each case. See 
Morse v. Moore, 83 Me. 473, 481, 22 Atl. 362, 364. However, the failure to make 
protest within a reasonable time is strong evidence that the goods were re- 
ceived in full satisfaction, and the Sales Act, to obtain commercial certainty, has 
made such delay an absolute bar to recovery. See WILLISTON, SALES, § 484. 


ScHoot Boarps — INJUNCTION AGAINST ABUSE OF DISCRETION — POWER 
To Pass RuLE ExcLupING MEMBERS OF TEACHERS’ UNION FROM SCHOOLS. — 
The Chicago Board of Education appointed some seven thousand teachers, 
many of whom were members of the Chicago Teachers’ Federation, and later 
passed a rule prohibiting membership in this Federation on the part of the 
teachers. A taxpayer’s suit was instituted to obtain an injunction against the 
enforcement of this rule. Held, an injunction will issue. People ex rel. Fursman, 
3163 Chic. Leg. News 66 (Superior Court of Cook County, IIl.). 

On exactly similar facts an Ohio court issued an injunction which was 
violated: and attacked collaterally. Held, that the inferior court had no 
power to issue the injunction. Frederick v. Owens, 60 Oh. L. Bull. 538, 35 
Oh. Circ. Ct. 538. 

In general courts are slow to review the acts of an administrative board, 
deeming it essential to successful administration that if the board act within 
its powers, its decisions, no matter how unfortunate, should be final. Fitzgerald 
v. Harms, 92 Ill. 372; Lem Moon Sing v. United States, 158 U. S. 538; United 
States v. Ju Toy, 198 U.S. 253. School boards are given large discretion in the 
matter of hiring and dismissing teachers, the statutes generally providing that 
a teacher ‘‘ may be dismissed for cause.” See, for example, Int. Rev. Srart., 
ch. 122, §§ 133, 161. The right of the teacher to have written notice of the 
charge and to be heard in his defense gives that publicity which is an essential 
feature of administrative control. As the membership of teachers in a federa- 
tion is conceivably productive of some slight degree of insubordination in the 
schools, it would seem to be a possible cause for dismissal. With this estab- 
lished, the fact that a school board acted unwisely in exercising its discretion, 
cannot give equity power of review. However, Illinois has previously gone to 
an unusual length in this direction. Adams v. Brenan, 177 Ill. 194, 52 N. E. 
314. But elsewhere courts generally refuse to review the decisions of school 
boards in matters of discretion. Lane v. Morrill, 51 N. H. 422; Wharton v. 
School Directors, 42 Pa. St. 358; Hysong v..School District, 164 Pa. St. 629, 
30 Atl. 482. Again, it is to be noted that the taxpayer’s bill in the Chicago case 
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alleged only that the enforcement of the rule complained of would so disorganize 
the schools that taxes would be dissipated without adequate return. Though 
taxpayers’ bills are numerous in Illinois they have heretofore been based on a 
certain injury to the taxpayer. Board of Education v. Arnold, 112 Ill. 11; 
Martin v. Jamison, 39 Ill. App. 248. See Fitzgerald.v. Harms, 92 Ill. 372, 375. 
. While the Chicago teachers have gained a temporary advantage over a blunder- 
ing school board, the entrance of a court of equity into the field is unfortunate. 


SURETYSHIP — SURETY’S DEFENSES — BANK’s FAImLuRE TO Set OFF 
Cram AGainst PrincipAL DEBTOR. — An accommodation note was indorsed 
to the plaintiff bank at which it was made payable. The bank with knowledge 
of the accommodation permitted the accommodated indorser to withdraw de- 
posits made after the maturity of the note and sufficient to cover it. It now 
sues the accommodation maker. Held, that it cannot recover. Tatum v. 
Bank, 69 So. 508 (Ala.). 

At common law, the holder of a bill or note who has knowledge of the sure- 
tyship of one party for another has a duty of equitable conduct toward the 
surety, on pain of discharging him. Laxton v. Peat, 2 Campb. 185; Ewin v. 
Lancaster, 6 B. & S. 571; Valley Nat. Bank v. Meyers, 17 N. B. R. 257. 
In some states it is a breach of that duty for a bank which holds accommoda- 
tion paper to permit the accommodated party to withdraw sums on deposit 
at or after maturity of the instrument. McDowell v. Bank, 1 Harrington (Del.) 
369, 382, 383; Pursifull v. Bank, 97 Ky. 154, 30 S. W. 203. See 2 Morse, 
BANKS AND BANKING, 4 €d., § 563; 9 Harv. L. Rev. 146. But, by the weight 
of authority, the surety is not discharged by a mere failure to retain such de- 
posits, as he would be if the bank released a mortgage or pledge to which he 
might be subrogated. Glazier v. Douglass, 32 Conn. 393; Davenport v. Bank, 
126 Ga. 136, 54 S. E. 977; Citizens’ Bank v. Booze, 75 Mo. App. 189. Whether 
the right is regarded as a lien, as in the principal case, or as a set-off, it is well 
settled that the surety cannot be subrogated to the right of the bank to re- 
tain the deposit. See Davenport v. Bank, supra, 146; Pursifull v. Bank, supra. 
See SHELDON, SUBROGATION, § 124. But, although no right of subrogation is 
destroyed, the bank, by failing to exercise its right of set-off, which would have 
afforded a simpler means of satisfying the debt than would be afforded by a 
pledge, mortgage, or lien, has prejudiced the surety’s interests as much as if 
it had surrendered a security on which it held a specific lien. McDowell v. 
Bank, supra; Pursifull v. Bank, supra; Law v. East India Co., 4 Ves. 824. 
Under this view it should make no difference whether the deposits were made 
before or after the maturity of the note. McDowell v. Bank, supra; Bank of 
Taylorville v. Hardesty, 91 S. W. 729 (Ky.). See Davenport v. Bank, supra, 
144. Cf. People’s Bank v. Legrand, 103 Pa. St. 309; Commercial Bank v. Hen- 
inger, 105 Pa. St. 496. And it is also immaterial whether the principal debtor 
is maker or indorser, provided the real relationship between the parties is 
known to the bank. Ewin v. Lancaster, supra; Guild v. Butler, 127 Mass. 
386. Accordingly, the principal case seems correct in holding that the bank 
should be compelled to make the set-off against the account of the depositor. 
The court did not have to decide whether the Negotiable Instruments Law 
would affect the correctness of this result, because the statute of the sister 
state where the note was payable was not pleaded. 


TAXATION — CONSTITUTIONAL RESTRICTION: UNIFORMITY — MORTGAGE 
Recistry Tax.—A Kansas statute imposed a tax on mortgages when re- 
corded, making those not recorded unenforceable, and exempting those re- 
corded from the general property tax. The former small registry fee was also 
continued. Held, that the tax violates the constitutional requirement of “a 
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uniform and equal rate of assessment and taxation.” Wheeler v. Weightman, 
149 Pac. 977 (Kan.). 

e common provision in state constitutions requiring equality of taxa- 
tion has been construed to require that the method of valuation shall be 
equal for any one sort of*property. Chicago, etc. R. Co. v. State, 128 Wis. 553, 
108 N. W. 557. See 16 Harv. L. Rev. 136. But privilege, license, and re- 
cording taxes need only be uniform in regard to the particular privilege or 
license taxed. State v. Lathrop, 1o La. Ann. 398. See CooLry, TAXATION, 
3 ed., 274-344. Now mortgages are generally held to be personal property 
and are taxed as such. People v. Worthington, 21 Ill. 171; Glidden v. Newport, 
74 N.H. 207, 66 Atl. 117. Contra, People v. Hibernia, etc. Society, 51 Cal. 243. 
And they are properly taxed, though the land is also taxed to the full value. 
Kirtland v. Hotchkiss, 100 U. S. 491; Lick v. Austin, 43 Cal. 590. On the 
other hand, mortgages are sometimes exempted altogether as included in the tax 
on land, or the amount of the mortgagee’s interest is deducted from the value 
assessed to the mortgagor. Crawford v. Linn County, 11 Ore. 484, 5 Pac. 738; 
Savings & Loan Society v. Multnomah County, 169 U.S. 421. But so long as 
the mortgage is taxed as property; it must be assessed on the same scale as 
other property. Often, however, mortgage taxes are not taxes on property 
but privilege taxes. Saville v. Virginia Ry. & Power Co., 114 Va. 444, 76 
S. E. 954; State v. Alabama Fuel & Iron Co., 66 So. 169 (Ala.). But when, 
as in the principal case, a recording fee is retained and the mortgages taxed 
are exempted from the general property tax, it seems that the tax is one on 
property rather than the privilege of recording. 


! Trusts — RicHts AND LIABILITIES OF THIRD PARTIES — CONSTRUCTIVE 
Notice By Deposit as “ TRuSTEE.” — The plaintiff gave Morris money to 
invest for her. He deposited it in the name of “Morris, Trustee” with the 
defendant brokers, through whom he speculated on margins with it. In an 
action against the brokers for assisting, with notice, in diverting the plaintiff’s 
property from the purpose for which Morris held it, the plaintiff was non- 
suited on the ground that the addition of “Trustee” to the depositor’s name 
did not put the defendant on notice of the plaintiff’s equity. Held, that the 
non-suit was correct. Titcomb v. Richter, 89 Conn. 230, 93 Atl. 526. 
Whenever a fiduciary relationship exists, a third person who knowingly 
aids the trustee in a breach of trust will be liable to the beneficiary. Duckett 
v. Mechanics’ Bank, 86 Md. 400. Notice of the prior equity may be construc- 
tive, depending on the existence of facts sufficient to put a prudent man on 
inquiry. Shaw v. Spencer, 100 Mass. 382; Leake v. Watson, 58 Conn. 332. 
See Jones v. Smith, 1 Hare 43, 55. See 1 Perry, TRUSTS, 6 ed., § 223. It is 
usually held that ‘the word “trustee” is not mere descriptio personae, but 
gives constructive notice of prior equities. Jeffray v. Towar, 63 N. J. Eq. 
530; Isham v. Post, 71 Hun (N. Y.) 184; National Bank v. Insurance Co., 
104 U.S. 54; Third National Bank v. Lange, 51 Md. 138. See Ex parte King- 
ston, L. R. 6 Ch. App. 632. See 15 Harv. L. Rev. 160. A scattered practice 
among business men of making special personal deposits in their names as 
trustees should not destroy the primé facie notice that the word gives, espe- 
cially when judicial recognition of this somewhat limited custom would assist 
trustees to misuse trust funds and would give official sanction to a common 
means of avoiding attachments. See Anderson v. Kissam, 35 Fed. 699. Ac- 
cordingly, the principal case is opposed to both reason and authority. It will 
be interesting to see whether or not the Connecticut courts will carry their 
rule to its logical conclusion and allow a “trustee” account to be set off 
against a personal account. See Bundy v. Monticello, 84 Ind. 119; National 
e v. Insurance Co., supra; Union Stock Yards Bank v. Gillespie, 137 
.S. 411. 
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War — ALIEN ENEMIES — EXPATRIATED CITIZENS OF BELLIGERENT Coun- 
TRY AS PRISONERS OF WAR. — A German by birth who resided in England had 
received a formal discharge from German nationality under a law of 1870. 
(Grotefends Gesetzsammlung, p. 354, § 13.) Though he continued to live in 
England, he never became an English citizen. In 1913 a German statute was 
passed (1913 Reichsgesetzblatt-Deutschland, Nr. 46, §§ 8, 13) allowing former 
Germans or their descendants, upon certain conditions, to resume citizenship 
without returning to Germany. In August, 1915, he was interned as a prisoner 
of war under an order issued by authority of the Home Secretary and applied 
for a writ of habeas corpus. Held, that the application be denied. Rex v. Lieb- 
mann, 1915, 38 Wkly. Notes, 320, 50 L. J. 443. 

The same decision was reached in an earlier case where the German had been 
automatically expatriated on account of an uninterrupted absence from Ger- 
many for ten years. In this case the same law which annulled the citizenship 
gave the privilege of resumption. Ex parte Weber, 1915, 31 T. L. R. 602. 

By virtue of the King’s prerogative, prisoners of war are denied a writ of habeas 
corpus. Rex v. Schiever, 2 Burr. 765; The Three Spanish Sailors, 2 W. Bl. 1 324. 
But the court was, very correctly, unwilling to admit that such prerogative 
extends further. See Jones v. Seward, 40 Barb. (N. Y.) 563, 566-570. Cf. 
DESPAGNET, LE Droit INTERNATIONAL Pustic, § 668. It did declare, how- 
ever, that alien enemies interned in England were prisoners of war. While the 
law is clear as to who may claim the privilege of being a prisoner of war, it has 
not before been decided whether, under any conditions, an alien enemy may 
claim a greater privilege. See 2 MALLOY, TREATIES, SECOND HAGUE CONVEN- 
TIONS, 2281, articles 1, 2, 3, 8; 29, 31. One authority, at least, appears to deny 
that a non-combatant alien enemy may be made a prisoner of war. See DEs- 
PAGNET, LE Droit INTERNATIONAL PUBLIC, § 545. No matter what the exigency 
may be, certainly no one can be made a prisoner of war who is neither combatant 
nor alien enemy. SeeJohnsonv. Jones, 44 Ill. 142,152; Ex parte Mulligan, 4 Wall. 
(U.S.) 2,131. See also 6 WEBSTER’S WoRKS, 427, 432. Now an alien enemy is 
one who owes allegiance to an adverse belligerent nation. See Dorsey v. 
Brigham, 177 Ill. 250, 256, 52 N. E. 303, 304. See Co. Litt., 129 6; 1 KENT, 73. 
But by the laws of Germany both prisoners were freed from their allegiance. 
See Laws oF 1870, supra. And England recognizes the right and possibility 
of expatriation even in her own citizens. 35 & 36 VICT.,c. 39; 33 & 34 VICT., 
c. 14, § 4. The prisoners, therefore, in the cases reported, were not alien enemies. 
But the court argued that as former Germans have privileges in resuming citi- 
zenship, not granted to foreigners, they have “not become entirely divested of 
the rights belonging to a natural born German.” Yet special privileges of 
naturalization are granted to former citizens by many European countries. 
See Catvo, LE Drorr INTERNATIONAL, France, §§ 587, 597, Italy, §§ 604, 606, 
Belgium, § 612. It is difficult to see how such a privilege can bring under 
allegiance to a country an expatriated person entirely out of its jurisdiction. , 
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BRACTON DE LEGrBuUS ET CONSUETUDINIBUS ANGLIAE. Volume I. Edited by 
George E. Woodbine, Assistant Professor of History in Yale College. New 
Haven: Yale University Press. 1915. pp. xiv, 422. 


We have here, at last, in sumptuous dress, the first volume of Professor 
Woodbine’s long expected edition of Bracton. The value of this remarkable 
treatise to scholars has never been fully appreciated, owing to the unfortunate 
manner in which the text has been edited. The original edition, first issued by 
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Tottel, in 1569, was sumptuous, but uncritical. The edition edited by Sir 
Travers Twiss, in the Rolls series, was equally beautiful and at least equally 
uncritical. We have at last an edition which is to provide us for the first time 
with a scholarly text. That this work should have been left for an American 
scholar is no discredit to the scholarship of England; for, as Sir Frederick Pol- 
lock generously recognizes, the law of which it is the first flower is our law too. 

This volume contains a preliminary discussion of the manuscripts and a 
justification of the author’s choice. Two volumes of text and two volumes of 
translation, {with a sixth volume containing the editor’s introduction, will 
complete the work. 

The author’s critical apparatus consists of forty-six manuscripts now accessi- 
ble to scholars; two, or possibly three manuscripts once known to exist can- 
not now be found, and are probably buried in some of the great private libraries. 
Each of the forty-six manuscripts is here examined carefully, described as to 
its size and external form, its completeness, and its collation. Not more than 
two or three of these manuscripts have ever before been collated in any of the 
previous editions of the work. The first task of the author was to fix the pedi- 
gree of every manuscript which could possibly be of use in establishing the text. 
For this purpose, a careful examination is made in several directions. The 
order of the quires as they occur in the different manuscripts is compared; but 
the editor finds that the omissions and misplacements found in several of the 
best manuscripts are almost entirely referable to a misplacement of the quires 
in one of the earliest and best manuscripts, which has served as their exemplar. 
This is the Digby manuscript, of which Maitland thought so highly that in his 
“Bracton and Azo” he named it as probably the best starting point for the new 
text. 

Before entering upon the textual comparison, the editor notes the curious 
fact that the manuscripts were multiplied rapidly for a half century after the 
first publication of the treatise, and after that time no more were prepared. 
The length of the treatise and the changes in the law by legislation led to its 
being superseded at the end of a half century by the abridgments and imita- 
tions which took its place for the lawyers of the fourteenth and fifteenth cen- 
turies. During this half century there were innumerable variations in the 
surviving manuscripts. Many of these variations may be eliminated as com- 
mon errors of copyists or individual idiosyncrasies of some particular owner, 
but every manuscript has its peculiar variations. None of those now existing 
are, the author thinks, closer to the original than its grandchildren, and perhaps 
separated by a greater distance. Many of the best of them were copied by 
several hands from several exemplars; like the Digby manuscript, in which 
six hands may be traced. The author differs from Maitland in his estimate of 
the value of the Digby manuscript. That some good manuscript was taken 
apart, and its parts divided among different copyists for the purpose of copying 
rapidly, as Maitland had conjectured, there was no reason to doubt; but that 
it was the autograph manuscript of Bracton himself which furnished the exem- 
plar, further study proves unlikely. Indeed, two manuscripts at least must have 
contributed to the making of the Digby, since in one of the hands it presents 
a text which follows a different line from that of the other copyists. Most of the 
peculiarities noted by Maitland, and believed by him to show its closeness to 
the original, Professor Woodbine points out as common to this and other manu- 
scripts. The Digby does, indeed, in his opinion, stand at the very head of one 
line of text; but he finds, on careful examination of the manuscripts, that we 
have at least three distinct lines of text, and that the Digby represents not the 
earliest but one of the later lines. 

Professor Woodbine’s internal study of the manuscripts begins with a care- 
ful collation of a number of passages, some long and some short, collated in all 
the available manuscripts. Starting with this careful comparison, the editor 
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finds sufficient evidence to make a preliminary classification of the manuscripts 
according to the one of the three lines of text followed. Many manuscripts 
follow now one and now another line, according to the exemplar used by the 
copyist; several exemplars were often used in making one copy. 

Professor Woodbine explains, in one of the most illuminating descriptions 
in print, the work of the editor of an ancient manuscript: noting the sources 
of common error, the method of collation, and the method of discriminating 
between characteristic and accidental variations. The actual collation of the 
text of the passages chosen for that purpose occupies seventy-three pages of 
the volume; the grouping of the manuscripts, not in general, but in each of the 
collated passages, occupies the next fifty pages; and a graphical representation 
of the grouping requires fifty pages more. The editor then shows in graphical 
form, in a very interesting series of tables, the amount of difference from the 
standard text in each manuscript, placing in separate columns the errors due 
to imperfect copying and the errors which are plain mistakes. In this way 
the author is able to determine which are the carefully and which the carelessly 
written manuscripts; not that this, of course, determines the excellence of the 
text, for a text of the very highest correctness might be copied by a careless 
copyist, but because it gives a general line on the method pursued by the tran- 
scribers of the various manuscripts. Finally, the author makes a very careful 
study of the addiciones, as they occur in various manuscripts, partly to dis- 
tinguish the additions made by Bracton himself from those which crept into 
the text after he had left it. The division of the treatise into books, as to 
which the manuscripts differed most fundamentally, the editor dismisses as 
unimportant for settling the text, because, as Maitland had already said, 
Bracton himself made no such divisions, although he probably contemplated 
making it upon the completion of his treatise. 

The final conclusion of the author as to the pedigree of the manuscripts ap- 
pears to be that one line starts from an original text first published by Bracton; 
that Bracton thereafter prepared and published a second edition, from which 
another line of manuscripts starts; and that a very early copyist, by compari- 
son of the two editions, started a third line, which combines some of the char- 
acteristics of both. Of the earliest text he prefers on the whole the Bodleian 
manuscript (Bodley 170) called by him OB. This is in the late thirteenth cen- 
tury court hand and is subject to a correction by two or three other manuscripts 
of the same line. For the later text the Digby manuscript, also in Bodleian 
library, called by him CA, furnishes the best text, except where one of the 
copyists at the end has followed an exemplar of another line. Several manu- 
scripts are available for correcting and controlling errors in the Digby. For 
the third, or composite line of manuscripts, there are two or three good exem- 
plars. A text based upon these few manuscripts, and collated with half a dozen 
others, should furnish the nearest possible reproduction of Bracton’s own words. 

Of the work of the editor one can speak only in the highest praise. To Pro- 
fessor Woodbine’s training, patient investigation, careful judgment, scholarly 
care, the reviewer can only render uncritical homage. Exactly to estimate the 
error in his conclusions — error must occur, of course, in every human accom- 
plishment — no one in America has the critical knowledge. Has anyone in 
England? We wonder. The reviewer can say no more than this: where Pro- 
fessor Woodbine states his facts and conclusions in full, his opinions seem con- 
vincing; where his conclusions are given without a full array of facts, one there- 
fore confidently believes them to be sound. 

We shall probably never have another critical edition of Bracton. It is not 
too much to say of Professor Woodbine’s work that, so far as this volume is 
concerned, we shall not need one. 

J. H. Beate. 
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Evo.ution oF Law: SELECT READINGS ON THE ORIGIN AND DEVELOPMENT 
or Lecat Institutions. Compiled by Albert Kocourek, Professor of 
Jurisprudence in Northwestern University, and John H. Wigmore, Pro- 
fessor of Law in Northwestern University. Volume I, Sources of Ancient 
and Primitive Law, pp. xvii, 702; Volume II, Primitive and Ancient 
Legal Institutions, pp. xiii, 704. Boston: Little, Brown and Company. 
1915s. 

Professor Wigmore’s enthusiasm and energy had already been the motive 
force behind four important series under the auspices of learned societies. To 
the Select Essays on Anglo-American Legal History, the Modern Criminal 
Science Series, the Continental Legal History Series, and the Modern Legal 
Philosophy Series, we now have added the Evolution of Law Series, which is 
by no means the least of these, whether intrinsically or in its possibilities, for 
the teacher of legal science. 

As indicated by the preface, and especially by the eloquent and suggestive 
addendum to the preface, contributed by Professor Wigmore, the purpose of 
the series is to afford a collection of materials for the study of what Kohler calls 
“universal legal history” in such form as to permit of instruction in that sub- 
ject in accordance with the methods that prevail in the modern law school. 
Regarding the “universal legal history” of the neo-Hegelians as a development 
of Maine’s comparative legal history, or possibly both as a development of the 
Hegelian idealistic interpretation, the “working thesis” of the compilers is 
“the essential unity of human nature” (I, p. viii). “This,” they say, “furnishes 
the distinguishing marks of the phases and stages of legal evolution and pro- 
vides at least one of the important tests of legislative policy” (I, pp. viii-ix). 
They would agree with Fehr that “over and above race and nation there must 
be conditions of general validity governing the production of law. . . . The 
likeness of law in cases of the most striking unlikeness of race can only be ex- 
plained by a common human basis.” + Lawyers have not been content with 
the interpretation of the legal history of each people as a unique series. It is 
the business of the lawyer to find principles behind what are superficially unique 
instances. Thus, as philosophers have remarked, there is a natural affinity be- 
tween the Hegelian philosophy and the historical school of law.? 

Among the many signs of a new period of legal growth, perhaps this return 
to the fundamental idea of human nature as the basis of legal science, the idea 
which dominated in the great growing period in the seventeenth and eighteenth 
centuries, is not the least significant. Perhaps for the third time a law of nature 
is to be invoked to guide a rationalizing and liberalizing movement. But this 
time there will be no spinning out of an a priori law of nature from the head of a 
jurist. Rather it will be rested upon the solid ground of a universal legal his- 
tory. Even if one might think that what the compilers style “the mechanical 
pantheism of Post” (I, p. viii) is hardly adequate to stand for the sociological 
theory of the present, and would like to see a collection of materials for a socio- 
logical legal history, such, for example, as Kantorowicz calls far,? he can but 
rejoice not merely at having so convenient and complete a source-book for the 
study of legal beginnings made generally accessible, but even more at the suc- 
cess of the compilers in working their materials quietly but effectively into a 
plan which reveals a philosophical theory of legal history and a well-ordered 
system of legal philosophy. 

In the first volume, under Part I, “General Literature Containing References 
to Ancient and Primitive Law.and Institutions,” there are extracts from the 
Iliad, the Odyssey, Plutarch (Theseus, Romulus, Lycurgus, Numa, Solon), 
Cesar (the Britons, the Germans, the Druids), Tacitus, and the Njals Saga. 





1 Hammurapi und das salisches Recht, 136. 
2 Erdmann, History of Philosophy (Hough’s transl.) iii, 328. 
8 Rechtswissenschaft und Soziologie, 30-34. 
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Part II, “Modern Observations of Retarded Peoples,” covers Australians, 
Eskimos, American Indians, Kafirs, and the Fanti of the Gold Coast. Part II 
contains in whole or in long and well-chosen extracts, Ancient Accadian Laws, 
Hammurabi, the Edict of Harmhab (Egyptian), the Laws of Gortyn, the 
Twelve Tables, Manu, the Salic Law, Ethelbert’s Dooms, the Laws of Howel 
Dda. Part IV, “Ancient and Primitive Legal Transactions,” contains trials, 
procedural formule, and accounts of the course of litigation from Egypt, 
Babylon, Greece (Demosthenes), Rome (Cicero and Gaius), and the Germanic 
peoples, followed by Egyptian, Babylonian and Assyrian documents. 

The second volume, intended to be used with the first, is made up of extracts 
from writers on the history and philosophy of law and of social institutions. 
In the introductory chapter, Kohler on the evolution of law and Post on ethno- 
logical jurisprudence are followed by Tarde’s theory of imitation and a critique 
thereof by Girard, and these by Del Vecchio’s well-known “ Universal Compara- 
tive Law,” now translated into a fifth language. Part I, “Law and the State,” 
has chapters on Forms of Social Organization, Evolution of the State, Omnipo- 
tence of the Ancient State, Chieftaincy and Kingship, Religion and Law, 
Evolution of Criminal Law, The Forms of Law, and Methods of the Law’s 
Growth, with extracts, among others, from Kohler, Fustel de Coulanges, and 
Maine. Part II, “Persons,” has twelve chapters, covering the beginnings of 
family law, slavery, and the Roman impairment of civil personality and loss 
of civic honor. Part III, “Things,” has ten chapters, dealing with property, 
the origin of commercial institutions, primitive commercial law, barter and 
transfer, pledge, suretyship, the evolution of contract, sales and loans at Rome, 
interest, and succession. Part IV is made up of extracts from writers upon the 
history and evolution of procedure and the procedure of primitive or archaic 
law. 

Much of the translation has had to be done by the compilers themselves, 
and in view of this-burden, added to the difficult task of selection and compila- 
tion, not at random, but with a clear purpose and according to a matured plan, 
these volumes are indeed a notable achievement. 

Roscoe PounD. 





Votinc Trusts. By Harry A. Cushing. New York: The Macmillan Com- 
pany. I915. pp. 226. 

This is a book on a modern development of corporate law written by one 
who shows an intimate acquaintance with present commercial methods and 
with recent history of corporate management. Mr. Cushing’s literary style is 
excellent, his citation of authorities is exhaustive, and he has given in compact 
form a clear and illuminating statement of the law of voting trusts not else- 
where to be found. 

A discussion of this subject, Mr. Cushing says, in a period when not only 
concentration of property, but even combinations of mere influence have been 
subjected to severe criticism, naturally suggests a justification of what some 
still regard as an innovation of slight utility and of doubtful propriety. Such, 
however, the author considers hardly more appropriate than a defense of cor- 
porate organization itself and, he adds, “no other detail of corporate organiza- 
tion is so peculiarly the result of recent experience or more distinctive of the 
modern theory and practice in the correct reconstruction of corporate business” 
— a comment which derives considerable support from the recent decree of the 
federal court in the New Haven Railroad “dissolution” case, to which Mr. 
Cushing refers, by which three sets of voting trustees were created, each con- 
sisting of five members, who were made “ officers of this court” for the purpose 
of carrying the decree into effect (p. 10). In some states voting trusts are 
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approved by statute (p. 94). In others they are supported by decisions of the 
courts, and their operation has secured to many corporations stability and 
continuity of policy and certainty of responsible management, “These sub- 
stantial advantages outweigh the criticisms to which voting trusts have been 
subjected, and it is not to be expected that these advantages can be success- 
fully ignored” (p. 99). 

To the objection based on public policy that an elector may not separate 
voting power from beneficial interest Mr. Cushing gives but short shrift. Ex- 
ecutors and trustees‘often have no beneficial interest in the stock upon which 
they vote; pledgees may have but slight interest; nominal owners in whose 
name stock stands have no interest at all and proxy holders need have neither 
interest nor nominal title. The separation of voting power and interest, Mr. 
Cushing argues, is therefore not the test of validity. “Even the cases holding 
the particular agreements then under consideration to be invalid, usually 
recognize the proposition that there may be a valid voting trust.” Bowditch v. 
Jackson Co., 76 N. H. 351 (1912). “Such agreements are not invalid per se. 
Their validity depends on the purposes they are designed to serve.” Thomp- 
son-Starrett Co. v. Granite Co., 86 Vt. 282 (1912). So Mr. Justice Holmes, 
speaking as Chief Justice for the Supreme Court of Massachusetts, said: “We 
know nothing in the policy of our law to prevent a majority of stockholders 
from transferring their stock to a trustee with unrestricted power to vote upon 
it.” Brightman v. Bates, 175 Mass. 105 (1900). 

These authorities present an interesting aspect of the workings of democracy 
which can be observed on a far wider stage than that of corporate law, but 
which can nevertheless well be studied in the management of corporations, for 
when so observed they are free from complexities and prejudices which in 
public affairs often prevent an unbiased conclusion. 

The first and most important consequence of equality among citizens, 
Rousseau says, is that only the general will can direct the forces of the state 
accordirig to the general good; for if the opposition of individual interests has 
rendered the establishment of societies necessary, it is the accord of these in- 
terests which has rendered it possible. It is thus solely through these common 
interests that society should be governed. When by the constitution of society 
the interest of each elector is directed toward the common interest the pyramid 
stands on its base. This is democracy. 

A great difficulty with this form of government lies in the easy organization 
of majorities and the administration of public affairs for the benefit of the rul- 
ing organization. Nor does this process cease with the first step, for the ruling 
majority is itself subject to the same parasitic growth and this system has at 
times been carried so far that the governments of cities and states have often 
been subject to the will of a single individual. In public affairs this is control 
by the party machine, or unseen government as it is sometimes called — in 
Burke’s phrase the union of the forms of a free with the ends of an arbitrary 
government. In corporate affairs this is the holding company or other combina- 
tion of votes. In both fields the phenomena illustrate Rousseau’s statements 
that “there is no government which tends so strongly and constantly to change 
its form as the democratic, nor which demands more vigilance and courage 
for its maintenance” and that “it is against the natural order of things that 
the majority should govern and the minority be governed.” 

The vice of all these intra-corporate organizations lies in the separation of 
the interest of the voter from the advantage of the whole body. By this sepa- 
ration the basis of democratic government is destroyed, the controlling organi- 
zation votes in its own interest, often at the expense of the state, and all but 
the governing faction are as effectually deprived of participation as though 
forbidden to vote. This Mr. Cushing seems to admit, for he says, “the objec- 
tion that a voting trust may produce results prejudicial to the holders of the 
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minority interest has been met in the later voting trust agreements by the 
specific provision that any stockholder might subject his shares to the trust” 
(p. 129). Surely the conflict between voting trusts and the statute under which 
the corporation is organized must appear when the shareholder is compelled to 
savialae his vote in order to secure equal participation in corporate benefits 
— though it is not very clear that even surrender would accomplish this result. 

At this point corporate democracy gives place to a new form of oligarchy. The 
evolution may be necessary. We have certainly traveled some distance in this 
direction, and it may be as Mr. Cushing says, that a voting trust has the ad- 
vantage of providing an open, responsible management in place of less respon- 


sible organizations. 
E. PARMALEE PRENTICE. 





THE COLLECTED PAPERS OF JOHN WESTLAKE ON PUBLIC INTERNATIONAL Law. 
Edited by L. Oppenheim. Cambridge: University Press. 1914. pp. xxix, 
795. 

The first part of this book, two hundred and eighty-two pages, contains a 
reprint of Professor Westlake’s “Chapters on the Principles of International 
Law,” which was first issued in 1894. The second part, nearly four hundred 
pages, contains the miscellaneous writings of Professor Westlake on inter- 
national law. 

While the definition of international law as “the science of what a state and 
its subjects ought to do or may do with reference to other states and their sub- 
jects” might not commend itself, the papers of Professor Westlake generally 
treat of what states and their subjects actually do with reference to other states 
and their subjects. His contact with affairs, moreover, tended to give a posi- 
tiveness and incisiveness to his work. 

The collected papers cover a period of more than fifty years, from 1851 to 
1913. The first paper, presented in the Transactions of the Juridical Society, 
is upon the “ Relations between Public and Private International Law,” which 
furnishes an excellent résumé of the opinion sixty years ago. The chapter on 
commercial blockade assumes a much more radical position than has been ac- 
ceptable to Great Britain, particularly in the twentieth century. The paper, 
“Tt is Desirable to Prohibit the Export of Contraband of War?” though written 
in 1870, gives ample support to the recent contentions of the United States, 
stating that to change a rule during hostilities “would be a clear breach of 
neutrality.” Westlake’s lecture on International Law on assuming the Whewell 
professorship in 1888 is conservative and seems scarcely to embody the posi- 
tiveness of view which he later held. The chapter on the “Transvaal War,” 
1899, is an excellent presentation of the British case. When.read with the pres- 
ent British attitude in mind, the pages written in 1899 on “‘ Continuous Voyage 
in Relation to Contraband” show how far Great Britain has now departed from 
accepted opinion of a few years ago. The important chapter on “Title by Con- 
quest” follows in the main the continental doctrine of succession. Some of the 
same principles recur in the chapter on the “South African Railway Case.” 
Westlake takes the affirmative position in the chapter “Is International Law a 
Part of the Law of England?” ‘There are papers on the Contraband of War, the 
Muscat Dhows, the Hague Conference, Holland and Venezuela, and the Pacific 
Blockade. There is a long chapter on the Declaration of London, which he 
calls “the greatest step yet made in the systematic improvement of interna- 
tional relations.” The practical mind of Westlake is evident in the chapters on 
“Reprisals and War” and “Belligerent Rights at Sea.” He realized that for 
a time at least states at war would be inclined to use against an enemy such 
resources as might be available. 
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Professor Westlake died April 14, 1913. Those interested in international 
law are to be congratulated that his successor, Professor Oppenheim, has made 
Professor Westlake’s valuable contributions to international law so conveniently 
accessible. 

? GEORGE G. WILSON. 





OUTLINE OF INTERNATIONAL Law. By Arnold Bennett Hall. Chicago: La 
Salle Extension University. 1915. pp. v, 255. 


The author explains that this volume is “designed solely for the general 
student and reader who is interested in the workl problems of the day,” and 
that it is “intended as a brief, non-technical statement of the underlying prin- 
ciples of international law.” The first one hundred and six pages deal with 
international law both in time of peace and in time of war, and appear to give 
as much matter as a general reader is likely to be able and willing to master. 
An appendix presents sixteen pages of bibliographical references for the use of 
anyone who wishes to pursue the subject further. Other appendices give the 
more important conventions of the Second Hague Conference and a list of 
the ratifications and reservations. A final appendix gives the Declaration of 
London. As this last document has not yet been ratified by any country, there 
is a possibility that the reader should have been cautioned against relying upon 
it as a conclusive proof of international doctrine; but almost everyone who 
opens this book must have learned from the newspapers that the Declaration 
of London is a bruised and broken reed, and perhaps there is now no need of 
hanging a danger signal upon it. 

EUGENE WAMBAUGH. 





THe NEUTRALITY OF Betcrum. By Alexander Fuehr. New York: Funk 
and Wagnalls Company. 1915. pp. 248. 


A Sxetcu or EnciisH Lecat History. By Frederic W. Maitland and 
Francis C. Montague. Edited by James F. Colby. New York: G. P. 
Putnam’s Sons. 1915. pp. X, 220. 


THE SETTLEMENT OF ESTATES IN MASSACHUSETTS. By Guy Newhall. Bos- 
ton: G. A. Jackson. 1915. pp. Xxxi, 339. 


MANUAL OF EMERGENCY LEGISLATION. Supplement No. 4 to August 31, 
1915. Edited by Alexander Pulling. London: H. M. Stationery Office. 
IQI5. pp. XXvil, 462. 





